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Figure 28
Prepaid plans: Telus®

% Screenshot from Telus’ Web site, on October 23, 2012, in the “Plans” section, “Prepaid” subsection.
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v) Pricing and functioning of Blackberry Internet access plans and options

Even if the primary purpose of the present study is to examine the mobile Internet access
services that include typical usage limits, we believe that the nature of Blackberry services, for
which the limits are focused more on the content than on the bandwidth consumption, deserve a
somewhat summary treatment. Just like prepaid services, the terms and conditions of service
for Blackberry data options are generally not clear. Mentions on access restrictions are usually
confined to a section at the bottom of pages or on legal notices.

vi) Pricing and functioning of data sharing between various devices

Terms and conditions of service related to the sharing of limited mobile Internet access between
various devices are, once more, extremely variable from one provider to another. In fact, as
shown below, some providers encourage sharing between devices to avoid paying charges for
a new data plan, suggesting the use of a smart phone as a wireless modem, whereas others
warn the consumer against the risk of paying excess data charges following the sharing of data
on various devices, whereas others, still, forbid data sharing between devices and sell shared
mobile Internet options and/or bill excess charges for sharing a data option between several
devices.

Generally, on Web pages explaining all the options, all service providers display this kind of
specification (authorized data sharing or not, and applicable excess charges) in footnotes or on
legal provisions pages. We have reproduced, among other things, an example of a footnote
mention (in a section that is reduced by default) plus a data sharing option that includes multiple
data sharing options which have to be respected. As for brochures, it may occur that the
information is not at all accessible. It must be concluded that, not only the usage conditions of
data sharing are extremely variable, but the nature and methods employed to inform the
consumer on this subject are also extremely variable.
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Figure 29
Information on shared data: Koodo®’

And this excerpt from Fido’s Web site...

Figure 30
Information on shared data: Fido®

o7 Excerpt from a screenshot made on the Koodo Mobile Web site, on October 28, 2012, in the “Help” section.
% Small excerpt from a screenshot from Fido’s Web site, on October 31, 2012, in the “Help” section.
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Figure 31
Shared data policy: Bell*

% Screenshot from Bell's Web site on November 4, 2012. We have circled the illegibility criteria and terms and
conditions of service applicable to mobile Internet sharing that appeared in the collapsed section by default which
opened while we were surfing.
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vii) Price of mobile data consumed while in roaming

Just as the data fees on exceeding usage, roaming data fees and the general terms and
conditions related to the use of mobile Internet in roaming are indicated at least in a summary
way by service providers, but the visibility of the information is variable from one provider to
another, and from one Web page to another. Of course, roaming data fees and limited access
options to a roaming cellular network are priced in a variable way, depending on the region
where the consumer will travel. For that reason, when the notice on roaming fees is accessible
on the page describing wireless plans or options, there’s often a single reference to the fees
applicable in the United States. Most often, one has to refer to other footnotes to learn the
existence of these very fees.

As an example, Rogers displays, among other things, the mention below, in a page (reduced by
default) that describes the terms and conditions of service, located in its section that describes
the various plans offered by the company.

10. L'utilisation supérieure au lot de données fournies est facturée a 0,02 $ le Mo. Des
frais de 0,006 $ le ko s'appliquent pour la transmission de données en itinérance aux
Etats-Unis et de 0,03 $ le ko en itinérance internationale®.

Another example on the following page reveals the room allocated on Web pages describing the
services offered, to applicable roaming fees. Here again, the information was confined to a
section collapsed by default.

190 NB: Noted when we made screen shots on Rogers website, October 28, 2012.
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Figure 32
Mobile roaming data: mention from Fido '"'

191 Screenshot made on October 31, 2012 on Fido’s Web site in the “Plans” section, “iPad” subsection.
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In short, if the consumer doesn’t consult Web site sections on network covering, it is most
probable that he/she will not be aware of prices and conditions applicable to the use of his/her
device in roaming, and he/she will not be advised either of the few options offered that could
limit roaming fees, service like “passeport données” that provide limited roaming access at lower
prices than these by default. Some providers multiply, at the present time, initiatives to publicize
these offers, but, in most cases, these options are still displayed in sections separate from these
where plans are still advertised, with a variable presence of internal links inviting the consumer
to assess them.

In fact, to have access to detailed information on pricing and options offered, one must usually
consult the sections related to long distance or network covering; these sections being related to
pages explaining various plans or they are in the FAQs or in the Help or Support sections. Let’s
say, however, that at times, we see suggestions that don’t necessarily serve the consumers’
wallet: we have reproduced in the following figures a meaningful example where the provider
makes somewhat ridiculous proposals to consumers who definitely wish to benefit from their
Canadian provider’s prices abroad'®. The provider actually suggests to owners of devices that
would not be compatible with provider networks abroad, to rent a device upon arrival and to
insert a SIM card from the Canadian provider in that new device to benefit from roaming rates
from the Canadian provider, rather that benefit from more cost-effective prices from a foreign
provider!

192 5creenshot from Koodo Mobile’s Web site, on October 28, 2012.
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Figure 33

Mobile data consumed in roaming: Koodo'®

193 1pig.
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Figure 34
Mobile data consumed in roaming: Koodo (gros plan)

104

viii)  Prices for optional services using transfer of roaming data

It seemed relevant to mention some particular options that, in roaming, are not billed the same
way. In fact, as mentioned in our summary on the functioning of mobile Internet pricing, some
services, in particular, photo and audio messaging and on mobile TV options, may be priced
differently when a consumer uses her/his device in roaming. These services need a data
transfer. Usually, when they are used in Canada, these services don’t generate data
transmission fees, but the situation is totally different in roaming. In fact, unlimited messaging
options in Canada and mobile TV options priced by the hour on a monthly basis are all at once,
when in roaming, priced at the usage according to the megabytes consumed; something the
consumer is, of course, not used to. We underline that these kinds of details, when they are
indicated by the providers, are located in local sections or as additional information at the
bottom of a page, or in Web page sections that are collapsed by default, which makes it mostly
improbable for a consumer to be read them. We reproduce, below, some somewhat
catastrophic examples.

1%4 1bid. Detail from previous screenshot.
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Figure 35

Optional services used in roaming: Virgin (page 1) '*°

1% Screenshot from Virgin Mobile’s Web site, on October 29, 2012.
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Figure 36

Optional services used in roaming: Virgin, page 2 (more info)'*®

1% 1hid. Window “More Info”
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Figure 37
Optional services used in roaming: Rogers, page 1'%

197 Screenshot from Rogers’ Web site, on October 28, 2012.
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Flgure 38

Optional services used in roaming: Rogers, page 2 (all details)'*

198 1hid. Window “All details”.
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Figure 39
Optional services used in roaming:

Rogers, page 3 (all details — close-up) '®

3.4.4 About the functioning of mobile Internet

A) ACTIVATION/DEACTIVATION OF MOBILE DATA

In the documentation we consulted, we found only rare mentions about the default activation of
the mobile Internet access on the devices. In the paper documentation, this information was
almost inexistent. Sometimes, this information may be communicated, on Web sites, in sections
proposing support or in FAQs. We question, however, the number of times that a consumer will
visit these pages before purchasing a smart device, even if it is his/her first one. Furthermore,
even in FAQs, this type of information on mobile data is displayed with variable visibility; certain
providers will even refer consumers to the manufacturer’s User Guide to get information on how
to deactivate mobile data, despite the fact that certain basic instructions are common to a
variety of smart devices. Sometimes, this information is even blanked out by service providers.

We reproduced an example of Web page where a provider advises to deactivate roaming data
to avoid surprise bills. If the intention is good, the location of the information doesn’t guarantee
the fact that it will definitely be transmitted.

"% 1bid. Close-up of the “All details” window.
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Figure 40

Activation/deactivation of mobile data: Virgin, page 1'"°

"% Screenshot from Virgin Mobile’s Web site, on October 29, 2012.
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Figure 41

Activation/deactivation of mobile fata: Virgin, page 2 (close-up)""

B) NOTIFICATION ON BACKGROUND DATA CONSUMPTION

In general, consumers receive notification to tell them that smart devices may access mobile
Internet without their knowledge, but only if they think about consulting a help section or FAQs,
provided they are actively searching that information. There are no guarantees they will succeed
in finding it, since its visibility inside these sections is extremely variable. From our desk study,
we have a tendency to believe that the providers don’t necessarily want the consumer to access
this information before their purchase. In addition, advice offered to minimize the risk of data
being consumed without their knowledge may be incomplete. Why not indicate simply that the
consumer may deactivate the access to mobile when he/she is done using his/her device?

Examples of Web pages reproduced in the following pages once again show to what extent the
location of such information varies from one site to another, and to what extent the choice of
that location may sometimes impairs its accessibility. The first example shows that the
information is quite visible, but in a help section only, whereas the second, which is also located
in a help section, displays information on mobile Internet (the annotation we have circled in red,
that ironically starts by: “Numerous people ignore that apps keep on functioning on device’s
background”, and the one that is relevant and gives the necessary instructions to stop the
operation in the background).

" Ibid. Detail from previous screenshot.
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Figure 42

Notification of data consumption in the background: Koodo'"?

12 Screenshot from Koodo Mobile’ Web site, on October 28, 2012.
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Figure 43
Notification on background data consumption:
Fido, page 1 (relevant mention is in red)'"

3 Screenshot from Fido’s Web site, on October 31, 2012. Annotations we circled in red are the ones about
background consumption.
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Figure 44
Notification on background data consumption:
Fido, page 2 (close-up on relevant information)

C) INFORMATION Wi-F1 ACCESS

(AND EXPLANATIONS ON THE DIFFERENCES WITH MOBILE DATA)
The information offered on Wi-FI networks to which devices can connect to access the Internet
without using the provider’s network, and thus is free, is extremely variable from one supplier to
another. Some will only mention it in FAQs, whereas others will not hesitate to present the Wi-Fi
network as a way to reduce its usage of mobile data to avoid paying excess usage fees
generated by exceeding the usage limit.

Annotations in yellow from the screenshot (and enlarged below) show, for example, that Fido
doesn’t hesitate to advise its customers to use Wi-Fi networks to limit the fees associated to
data usage.

Figure 45

Notices related to the use of Wi-Fi networks: Fido'™

"4 Ibid. Detail.
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This is also the case with Koodo, in its brochure'®, in its Web site’s FAQs. However, the
company instead displays negative notices on Wi-Fi, indicating particularly, that the mobile
services provider’s network is secured as opposed to Wi-Fi''®, without repeating that this could
be a wise method to avoid excess usage fees.

Another example: Bell mentions in its Wi-Fi networks’ brochures'"” that the company makes
available free of charge, in certain public places, Wi-Fi networks that may help limit mobile data
consumption fees.

In short, the treatment of this subject by service providers is very uneven; the latter seem torn
between their mercantile interests and their will to limit unpredicted fees for their customers (and
to limit at the same time, cases of dissatisfaction or complaints.)

D) INFORMATION ON THE TOOLS USED TO VERIFY OR LIMIT CONSUMPTION

As explained in the section that discusses the perspective from service providers, and in the
detailed answers from providers (reproduced in the Appendix), it must be concluded that WSP
already offer various tools to help their customers to avoid receiving unpredicted fees on their
bills. However, the document offered on usage management tools and their functioning have a
variable level of comprehensiveness, depending on the service providers. Some providers have
chosen these usage management tools as true selling arguments, whereas others just offer
information on these tools in some FAQ sections. Their objective doesn’t necessarily seem to
be to inform the consumer on these tools and their functioning before they proceed with the
purchase.

We would also like to mention that some tools are featured more often than others. For
example, usage reports are often mentioned by providers, just as text message notifications,
when available, but for tools that are a little more innovative (in particular, the maximum level of
excess fees for roaming data), the information is relayed on a smaller number of Web pages.

Let’s state also that the information offered on the usage management tools may sometimes be
conflicting, not because of the way the information is published, but because the precise
functioning of each tool may vary from one provider to the next, which could, of course, bring a
certain confusion for the consumers when the switch service providers. Of course, here, we are
only discussing the way the information is published, but we will come back in a subsequent
section to certain similarities and differences between the usage management tools that are
already available on the market.

"% Koodo. “Info Koodo: Viva la mobilité libre”, brochure, valid in April 2012, 4 pages, page 3.

"¢ Information extracted from the Koodo Mobile Web site, on October 28, 2012, in the “Help” section, at the question
extracted from the Koodo Mobile’ Web site, on October 28, 2012, in the “Help” section, at the question:
“Un des a-cété Données est meilleur que I'acces Wi-Fi. Pourquoi?”

Information found in Bell’s “Personal Plans” brochure, valid in May 2012, 8 pages, page 1 in the section “Why
choose Bell?”
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3.4.5 Some progress...

Our findings seem quite severe with regard to service providers — and it is - but it would not be
fair not to mention certain initiatives that were put forward by some providers after the
completion of our data collection to better inform their new customers. In particular, the fact that
Rogers, after conducting a survey on the level of knowledge of consumers on new
technologies''®, launched a Web site to help consumers learn some basic notions on smart
devices. The site “Techno Essentials'™®” from Rogers gives various explanations on uses that
require data included in a plan and which truly represent different units of data measurement,
and provides tips to limit roaming fees and excess usage fees generated by exceeding usage
limits of mobile Internet'®.

Let's say that, if this initiative is certainly interesting, the information provided on new
technologies and on the ways to limit the cost related to wireless services use is not
comprehensive'?' and could be more developed. Furthermore, we noticed that that Web site is
more or less visible for a new user. In fact, when we visited Rogers’ Web site, we didn’t find any
references to that Internet site other than in the “Help” section, and not in the section that
describes devices or plans offered, a section that a new customer, or a curious customer would
truly have a propensity to consult before the help section, which seems to be made for the
provider’s present customers.

Finally, Telus generally offers on its Web site a subsection “Pour démarrer’ (To start) in the
“Help” section that is made to inform new customers of various relevant subjects'?: in particular,
on the configuration of usage management tools, information on billing, on the payment of
prepaid plans, etc. This tab was not present on the Telus’ Web site when we collected
screenshots that were used for our analysis. Nevertheless, we can see that several subjects
presented were already addressed on Telus’ Web site, without being organized in a common
section, which made surfing more complicated. In addition, as for Rogers, the information
provided is not necessarily comprehensive on the functioning of mobile data. The fact of
centralizing questions that may interest new customers and to make them more visible is also
an interesting initiative, but should address a larger number of questions concerning the
operation of mobile data.

A survey conducted by Rogers showed, in particular, that Canadians had a tendency to over evaluate their

capacity to use new technologies.
NEWS1130. “Are you really as tech-savvy as you think?”, News1130, Vancouver, Canada, January 14, 2013.
[Online]
http://www.news1130.com/2013/01/14/are-you-really-as-tech-savvy-as-you-think/ (page consulted on May 10, 2013).
"9 ROGERS. “Tech Essentials” page. Rogers, Toronto, Canada, no title. [Online] http://techessentials.rogers.com/
ggoage consulted on May 14, 2013).

Ibid. Summary of what can be found in the “Managing your budget” and “Wireless Internet basics” sections on
Rogers’ Tech Essentials site.
2" It is shown, for example, that the apps may consume background data and there is advice on monitoring and
deactivating these apps, but there’s no information on the fact that mobile Internet is activated by default, even for
users that didn’t intend to use them. It is recommended to strategically deactivate the access to roaming data
according to needs, but without saying that the same advice applies to the usage of data in Canada. We don’t say,
either, that using a local network abroad with an unlocked device may be less expensive than using it in roaming (of
course, it would be surprising for a company to tell its customers to use services from a foreign competitor). To limit
excess fees, it doesn’t tell consumers either to take prepaid services.
122 See the full answer to the second question asked to Telus in Appendix 1, question 2.
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4. SOLUTIONS ADOPTED ABROAD

The CRTC is getting ready to introduce new regulations to more adequately protect wireless
services consumers, with a mandatory Code of conduct'®®. Before reviewing the propositions for
that Code, it seems extremely relevant to first study the initiatives that were intended and
adopted abroad to understand what direction the concerns raised by the Commission will take.
In many aspects these concerns tend to have been inspired by foreign legislators and
regulators.

In fact, Canadian consumers are not the only victims of “bill shock”, these surprise invoices
generated, in particular, by the usage of mobile Internet without the knowledge of the use, and
excess usage limits. Several countries made a reflection on the best ways to protect more
adequately wireless service consumers, who have expressed their dissatisfaction by filing
complaints or by participating in public hearings on the subject. Since 2007, various solutions
have been proposed by foreign authorities to address consumer concerns. We focus our
attention more specifically on the progress of initiatives proposed by the United States by the
Federal Communication Commission (FCC), by the French government, on its own initiative, or
to meet the requirements of the European Union, and by the Australian Communication and
Media Authority (ACMA); Australian regulatory authority who forced the services providers to
adopt, in 2012, a Code of conduct which seems to have inspired the CRTC.

However, several of these regulators were inspired by measures adopted by the European
Union to feed the discussions on solutions that would be considered. We will, thus, use a
chronological approach. We will first address certain regulations that were adopted in Europe
and that have inspired different legislators and regulators, to then summarize the provisions
considered and adopted in the United States, France and Australia. To complete the information
of this current section, we asked the cooperation of the FCC, the American association
representing the WSP industry (the CTIA), the ARCEP and the ACMA, in April 2013. To do so,
we contacted specialists from every organization and we sent them by email a list of questions
to obtain detailed information on provisions that were adopted in their respective countries. Let’s
state that only the Australian authority (ACMA) provided full answers to our questions by phone.
Most relevant answers are included in our analysis.

41 EUROPEAN UNION: FIGHTING ROAMING CHARGES

Since 2007, the European Union (UE) has adopted a series of regulations to limit excess
charges billed to European consumers for using their mobile devices on a roaming network. It is
relevant to summarize a few of these provisions that, even if they were strictly meant to better
inform consumers on roaming charges, were taken back for discussion by other regulatory
authorities, and that, even if the discussions from other regulators on “bill shock” also addressed
the billing of unexpected charges for services other than these provided in roaming.

123 N.B.: The Code on wireless services was announced by the CRTC on June 3, 2013. Since the research and
writing of the report were already completed on that date, the present document doesn’t take into account the
measures that were adopted by the Commission. However, the next section will summarize a few debates that were
held within the framework of public hearings that took place in the spring of 2012 and winter of 2013.
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Europe first tackled the price of roaming charges, since it considered that the game of
competition was not correctly being played, as shown by its first decision on that subject.

Méme si certains opérateurs ont récemment introduit des frais d’itinérance offrant aux
consommateurs des conditions plus favorables et des prix plus bas, il n’en demeure pas
moins que, manifestement, la relation entre les colits et les prix n’est pas celle qui
devrait prévaloir dans des marchés entiérement concurrentiels’.

This simply means that the EU first started to flatten out wholesale and retail prices of roaming
charges for voice calls and text messages inside the UE. It will also confirm that choice in other
subsequent decisions, deciding as well, in 2012, to regulate prices applicable to mobile Internet
in roaming'®®, and to lower the maximum rates gradually for the following years.

A partir du 1er juillet 2012, le prix de détail (hors TVA) d’un eurotarif données qu’un
fournisseur de services d’itinérance peut demander a un client en itinérance pour la
fourniture de services de données en itinérance réglementés ne peut pas dépasser 0,70
EUR par mégaoctet utilisé. Le prix de détail maximal pour les données utilisées est
abaissé a 0,45 EUR par mégaoctet utilisé le 1er juillet 2013 et a 0,20EUR par mégaoctet
utilisé le 1er juillet 2014 et, sans préjudice de I'Section 19, reste a 0,20 EUR par
mégaoctet utilisé jusqu’au 30 juin 2017'%.

However, provisions that seem to have retained most of the attention of the American and
Australian regulators are those on the various usage management tools. In 2009, the EU
imposed on providers, the obligation to notify consumers with a text message on the applicable
roaming charges when they enter a zone in which they will apply. The regulation also stipulates
that providers have to offer a service that allows, at all times at its request, vocal call or SMS.

However, these are not the most innovative provisions. The regulation gives the to a consumer
to ask for a maximum amount of expenses or volume to be applied to his/her account, to limit
mobile data usage fees on a foreign network that could be charged to him/her. The first limit that
providers have to offer by default has to be lower or equal to 50 euros. When 80% of the usage
limit of that limit is reached, the provider has to notify his/her customer with a text message. The
provider also needs to anticipate when the limit is about to be reached, and give directions to
the customer to keep on receiving the service by lifting the limit. If the consumer doesn’t reply to
that notification, the service is interrupted and the consumer won’'t have to pay any extra
charges.

' EUROPEAN PARLIAMENT. “Regulation (EC) No 717/2007 of the European Parliament and of the Council of
June 27, 2007 on roaming on public mobile telephone networks within the Community and amending

Directive 2002/21/EC*, Official Journal of the European Union, 2007, 9 pages, page 1, paragraph (1), on the ARCEP
site [Online] http://www.arcep.fr/fileadmin/reprise/dossiers/roaming/regle-europe-itinerance-270607.pdf (document
consulted on May 22, 2013).

'25 ARCEP. “Plafond de détail de I'Eurotarif, in la page L'itinérance internationale, ARCEP, Paris, France, December
18, 2012. [Online] http://www.arcep.fr/?id=8710 (page visited on May 22, 2013)

'26 EUROPEAN PARLIAMENT. “Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13
June 2012 on roaming on public mobile communications networks within the Union (recast) “, Official Journal of the
European Union, 2012, 26 pages., page 19. [En ligne] http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:172:0010:0035:FR:PDF (document consulted on May 22,
2013).
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As of March 2010, European operators had the obligation to offer that limit on mobile Internet
bills. The obligation to offer this service to consumers was then changed for a default
configuration that providers had to apply to consumers that still had not contacted their provider
on this question.

The European Union also imposed on providers the obligation to systematically notify their
customers, upon signature of an agreement (and on a regular basis, onward), on roaming
services and on automatic and uncontrollable connections and downloads of roaming data. The
providers also have to explain how to avoid or interrupt such connections'’.

4.2 UNITED STATES: FIGHTING “BILL SHOCK”

The American Telecommunications Regulatory Authorities have started to show their interest
more seriously, in 2010, on the ways American users may control their communication services
usage fees. It was particularly interested in initiatives adopted by the European Union to better
inform wireless services'®® consumers.

The FCC mentioned in a report that 84% of Americans who were billed excess usage fees had
not received any notices from their provider to tell them about the imminent excess of their
usage limit, and 88% were not notified after the excess of their usage limit other than by
receiving their bill. More than one third of respondents also have indicated that unexpected
charges were above $50. People who were most often the victims of these unexpected charges
are you adults and adults who are living with minors'®. The American regulator saw, in the rapid
progress of technology, an occasion to improve the ways consumers are adequately notified'.

Several solutions were considered by the FFC to reduce the prevalence of that situation in
American consumers. All consisted in various usage management tools and notifications that
would be sent to consumers. The organization questioned the relevance to impose vocal
notifications or SMS to notify the consumer when he/she is close to reaching his/her usage limit
(of vocal calls, text messages or mobile data) or that he/she just reached it. The organization
also proposed to impose notification when a consumer leaves the country to notify him/her that
he/she will be billed international roaming fees and that monthly charges could be higher than
expected. The FCC was also interested in the possibility of imposing a usage limit that would be
configured by the consumer; a solution inspired by the European Union’s initiative. The
organization finally underlined the importance for these tools to be correctly advertised™".

" EUROPEAN PARLIAMENT. “Regulation No 544/2009 of the European Parliament and of the Council of June 18,
2009 amending regulation No 717/2007 on roaming on public mobile telephone networks within the Community and
Directive 2002/21/EC”, Official Journal of the European Union , Brussels, Belgium, 2009, 12 pages, pages 9 to 11,
Section 6. [Online] available on the ARCEP site http://www.arcep.fr/?id=8710 (page visited on May 13, 2013).

28 ECC. Comment sought on measures to assist US wireless consumers to avoid “bill shock”, Public notice, FCC,
Washington, United States, May 11, 2010, 3 pages, page 1. [Online]
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-10-803A1.pdf (document consulted on May 9, 2013).

The FCC doesn’t seem, however, to have shown particular interest in regulation of roaming fees.

' HORRIGAN, John & Ellen SATTERWHITE. “Americans’ perspectives on early termination fees and bill shock”,
o!). cit., note 22.

>0 ECC. Comment sought on measures to assist US wireless consumers to avoid “bill shock”, op. cit., note 128.

3T FCC. Notice of Proposed Rulemaking, FCC, Washington, United States, October 14, 2010, 32 pages, page 2.
[Online] http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-10-180A1.pdf (document consulted on May 9, 2013).
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Despite all this, some American consumers groups considered that usage management tools,
as proposed by the regulator, were not enough to protect the users adequately. They made
multiple suggestions, in particular: the consumer should be consulted by a text message before
the billing of excess charges, with the help of a solid “opting in” mechanism. These groups also
proposed that the limit proposed by the FCC cuts the service access if the consumer did not
particularly accept the billing of extra usage charges, except for the use of 911 as well as the
possibility to contact the service provider™?. These groups also asked that notifications upon
entry in a roaming zone include the applicable charge for use in that zone, and that all
notifications provide information in real time. Despite these various precisions, these groups
absolutely supported the idea to force providers to offer various notifications and usage
management tools.

Of course, the CTIA-The Wireless Association® (in the United States) demonstrated a totally
different perspective, claiming in its representations, the high cost associated with the
implementation of usage monitoring tools, saying in particular, that not all the infrastructures
used by the providers could allow easily to offer to tools proposed by the FCC, nor to provide
information “in real time”. Of course, the association took position against the imposing by the
FCC of all types of usage management tools proposed. The CTIA stated that all types of tools
proposed were already offered in various ways by the American providers, including the limit of
excess charges proposed in Nextel plans. So, its argument seemed to insist more on the cost
related to the implementation of these tools (and on the competitive benefits, and the
advantages of various offers from providers to the consumers) than on the real technical
feasibility problems'.

4.2.1 Tug-of-war between the regulator and the industry

At the same time, the CTIA had announced voluntary updates to a Code of conduct adopted by
the industry. In fact, the organization added to its Code, in 2010, new obligations regarding
information for providers: the obligation to clearly communicate the usage limits related to
mobile data, restricted access to data services, if needed, or the prevalence of network
management practices that may impact on the consumer’s use of his/her wireless device. The
information must be available at points-of-sale and on each provider's Web site. The CTIA
presented these changes as being the result of efforts deployed by the industry to settle certain
problems reported by consumers.

However, the American regulator claimed the fact the CTIA Code does not include any
obligation to provide notification on usage or services allowing usage control by the consumer. It
also states that the voluntary Code, which does not include any constraint measures or
sanctions, is not sufficient to solve the problems related to unexpected charges. ™.

'3 CONSUMER FEDERATION OF AMERICA. Comments of the Center for Media Justice, Consumer Action,
Consumer Federation of America, Consumers Union, Free Press, Media Access Project, National Consumers
League, National Hispanic Media Coalition and New America Foundation Open Technology Initiative in response to
Notice of proposed rulemaking, op. cit., note 23.
33CTIA. Comments of CTIA, the Wireless Association, CTIA, Washington, United States, January 10, 2011, 51
pages, pages 10, 11 & 31. [Online] http://files.ctia.org/pdf/filings/110110 - FILED_CTIA Bill_Shock Comments.pdf
ggfcument consulted on May 22, 2013).

FCC. Notice of Proposed Rulemaking, op. cit., 131, paragraph 17.
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Furthermore, the regulator claimed the fact that the use of management tools already available
on the market was limited, in particular, by the extra charges that would be imposed for their use
and also by the fact that users who want to benefit from such tools have to subscribe on their
own initiative, that that they are in general not well advertised. The FCC indicated also that the
very heterogeneous tools already offered by providers may be confusing to consumers, since
some of them are not conceived only to notify consumers once they have reached their usage
limit. The FCC insisted that these notifications should be equally offered before the usage limit
is reached™®.

Despite the initial reservations of the American regulator relatively to the voluntary Code, the
FCC didn’t adopt a new regulation that would have had the effect to force service providers to
offer usage management tools. In fact, the CTIA agreed with the FCC to add to its voluntary
Code, the obligation to provide certain usage management tools for free'°.

Only four types of tools have been added to the Code; tools that may be offered to post-paid
users only. These updates to the Consumer Code for Wireless Service du CTIA, in 2011,
officialised the obligation for member providers to send a notification by text message to
consumers when they are about to exceed their usage limits and when they just exceeded it (for
voice services, text messaging and mobile data, no percentage of use is indicated in the final
documents), in addition to offering notification when a consumer enters a roaming zone and
doesn’t subscribe to an option or a usage plan to limit roaming fees. Unfortunately, the idea to
limit excess usage fees, proposed earlier by the FCC is defended by groups of consumers, was
not adopted in the agreement. Some even speculate that the CTIA accepted the imposing of
certain tools to avoid the limit mechanism that could have been imposed by means of
regulation™’.

In brief, the final wording of the obligations retained by the FCC and the CTIA includes two
notifications of use applicable to services for which a usage limit is imposed; limits applicable to
voice services, text messages or mobile data. Furthermore, the notifications sent to consumers
entering a roaming network are not only intended for customers who did not subscribe to a
roaming services option. In other words, providers don’t have to send notifications to those who
don’t have an option to limit their roaming charges abroad (passeport données, for example),
not any more than they have to notify them on the present usage level or the fact that they
exceeded their limit.

Even if the FCC chose not to take action via a new regulation, the regulation authority monitored
the implementation of the usage management tools and made sure that these new obligations,
added to the CTIA Code, are applied correctly. The FCC organized round tables with members
of the industry and some consumer group representatives to follow-up on the application of the
information management tools'*, the day after the expiry date after which, all management
tools had to be deployed by providers, and some providers even went beyond the requirements
of the CTIA Code, offering, in particular, notifications that are also available by email, and some
indicated that they would deactivate the access to roaming by default. Some providers, in

'35 ECC. Notice of Proposed Rulemaking, op. cit., 131, paragraph 19.

138 CTIA. Consumer code for Wireless Service, CTIA, Washington, United States, no date. [Online]
http://www.ctia.org/content/index.cfm/AID/10352 (page visited on May 14, 2013).

" NEWMAN, Jared. “Bill Shock Be Gone: FCC, Wireless Carriers strike a deal”, Time Tech, New York, United
States, October 17, 2011. [Online] http://techland.time.com/2011/10/17/bill-shock-be-gone-fcc-wireless-carriers-
strike-a-deal/ (page visited on May 22, 2013)

% FCC. Bill Shock and Cramming Workshop, FCC, Washington, United States, April 17, 2013. [Online]
http://www.fcc.gov.edgekey.net/events/workshop-bill-shock-and-cramming (page visited on April 17, 2013).
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particular, Nextel, indicated that they were offering services without any usage limits, which
avoids of course the billing of the excess usage charges, in addition to systematically offering to
new customers some information on how to access an account and on the functioning of the
billing.

Overall, consumers groups that took part in the consultation have indicated that comments they
have received on usage management tools have been positive, but they also engage in
pursuing their monitoring mandate regarding the deployment of these new obligations. Let’s
stress that the all these new measures were to be implemented in April 2013, at the latest. It
seemed difficult for the participants of focus groups to give detailed comments on these tools a
few days after the implementation expiry date. Despite everything, a group representing elderly
consumers; the American Association of Retired Persons» (AARP), said that the fact that
certain consumers don’t tend to have confidence in their provider and that usage notifications
are done by text message, they alone don’t attract attention enough to be systematically
consulted (or fully understood) by users. The AARP recommended to the FCC to offer more
information to the public since they, themselves, have greater credibility towards many
consumers. Let's mention that at the present time, the FCC already offers some basic
information to help citizens limit their excess usage charges'. This information was quite
fragmentary when we wrote these lines, and is not sufficient in itself to answer all consumers’
questions.

4.3 FRANCE: INNOVATIVE PROVISIONS (DIED ON THE ORDER PAPER)

Even though, the French wireless services market is currently quite different from the Canadian
and American markets, and because of the growing competition in that sector, let's say that the
French legislator thought about imposing, with various draft law projects, new obligations on the
WSP. To us, the most relevant project for wireless services consumers was “the draft law
project that reinforced rights - the consumer’s protection and information”, that was taking into
account a myriad of new obligations for the WSP and for which the “Autorité de régulation des
communications électroniques et des postes (ARCEP)” would have exercised a mandate of

surveillance™°.

Unfortunately, the bill which progressed to second reading died on the Order Paper during the
last presidential elections, in 2012. The most recent bill proposed by the French government
which addressed consumer protection, known as “Hamon'*! bill”, after the name of the Minister
of Consommation et de I'Economie sociale et solidaire, which doesn’t highlight, unfortunately,
the aspects described in the next paragraphs and that addresses more specifically the WSP
(and that, even if wireless services complaints from consumers in France would continue to

39 ECC. Tips for Avoiding Bill Shock on Your Mobile Phone, FCC, Washington, United States, revised on January 16,
2013. [Online] http://www.fcc.gov/guides/bill-shock-tips-avoiding-your-mobile-phone (page visited on May 13, 2013).
'O NATIONAL ASSEMBLY. “Projet de loi renforgant les droits, la protection et I'information des consommateurs”,
National Assembly, Paris, France, June 1, 2011. [Online] http://www.senat.fr/dossier-legislatif/pjl11-012.html (page
visited on May 13, 2013).

Particularly refer to new Sections 121-84-12 and subsequent from the “code de la consommation” intended by the
bill.

"' NET-IRIS, “Renforcement des droits, de la protection et de l'information des consommateurs”, Net-iris, Clermont-
Ferrand, France, February 5, 2013. [n line] http://www.net-iris.fr/veille-juridique/dossier/27981/renforcement-des-
droits-de-la-protection-et-de-information-des-consommateurs.php (page visited on May 13, 2013).
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multiply at this time'*?)

“the group action.”

, concentrating rather on the introduction under French consumption law

When we contacted the ARCEP about the projet de loi renforgant les droits, la protection et
linformation du consommateur, a management attendant from the fixed and mobile services
told us that the provisions that concerned more specifically wireless services were not as
popular as before; the arrival of Free Mobile in the country made the competition more dynamic.
Furthermore, some of the propositions included in the bill on usage management tools raised
anger from some members of the industry. Their adoption would not have been probable, even
if the bill had gone forward. This hypothesis is credible since our literature review seemed also
to show that several telecommunication service providers in France wanted to regulate relief, in
part because of the arrival on the market of new competitors which placed significant economic
pressure'®.

The projet de loi renforgant les droits, la protection et l'information du consommateur allowed
the implementation of some usage management tools, but also certain information obligations
and some obligations relative to names that may be used to qualify the access services to
mobile Internet (along with rules regarding the locking of devices).

First, we want to stress that the French bill proposed the innovative idea of offering an
“interactive pricing guide'*” to consumers so they could shop more easily for their wireless
services; a guide that was supposed to be free, transparent, updated regularly and accessible to
all. If the market would not have offered the services according to the conditions dictated by the
ARCERP, it could have published it by itself or give the mandate to an independent and impartial
organization. We have to underline that that type of service comparator already exists

elsewhere, particularly in Australia™.

The bill also proposed the sending of systematic usage notifications and a blockage mechanism
“of all communication services included in the subscribed offer” to allow consumers to control
their usage with the possibility of setting the parameters on the offered tool.

142 ZANCHI, Jean-Sébastien. “Mobile: les plaintes des clients en hausse”, MetroNews, Paris, France, March 29,

2013. [Online] http://www.metrofrance.com/high-tech/mobiles-les-plaintes-de-clients-en-
hausse/mmcC!IRF1UhgTo7t8s/ (page visited on May 13, 2013).
" CHERKI, Marc. “Un train de mesure pour les télécoms en France”, Le Figaro, Paris, France, July 17, 2012.
[Online] http://www.lefigaro.fr/societes/2012/07/17/20005-20120717ARTFIG00549-un-train-de-mesures-pour-les-
telecoms-en-france.php
LA TRIBUNE. “Nelie Kroes allege la pression sur les opérateurs historiques”, La Tribune, Paris, France, July 12,
2012. [Online] http://www.latribune.fr/technos-medias/telecoms/201207 12trib000708762/telecoms-neelie-kroes-
allege-la-pression-sur-les-operateurs-historiques.html et
RENAULT, Marc-Cécile. “Les télécoms ont atteint la cote d’alerte”, Le Figaro, Paris, France, November 1, 2012. [En
ligne] http://www.lefigaro.fr/societes/2012/11/01/20005-20121101ARTFIG00452-les-telecoms-ont-atteint-la-cote-d-
alerte.php (pages visites on May 13, 2013).

NATIONAL ASSEMBLY. “Projet de loi renforgant les droits, la protection et I'information des consommateurs”, op.
cit. 140, Art. L121-84-12
%% Several similar sites seem to have been developed from independent initiatives, and exist in Australia. In
particular:
COMPARE BROADBAND. [Online] http://www.comparebroadband.com.au/ (page visited on May 22, 2013) and
YOU COMPARE. [En ligne] http://youcompare.com.au/homephone/plans (page consultée le 22 mai 2013)
'Y NATIONAL ASSEMBLY. “Projet de loi renforgant les droits, la protection et I'information des consommateurs”, op.
cit. 140. Art. L121-84-13
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We want to emphasize that the French operators have the obligation to limit excess charges
generated by the use of mobile Internet in roaming. However, the initial proposition from the
French government comprised a limit that would have applied to all the services that could have
generated excess usage charges, just like the subject of discussion in the United States. A
quick overview of the French market has allowed us, however, to see that some operators offer
the possibility of limiting wireless services usage. For example, Orange offers the possibility to
block or not, a wireless service plan and indicates on its Web site that “with a blocked plan,
there is no risk of limit”. Even if your plan has expired, you remain reachable at all times with the
possibility to recharge your account, if needed'’.

4.3.1 Propositions to reinforce the neutrality of the net

Here’s a very interesting fact: the French bill proposed innovative obligations with regard to
names'*. They wished to particularly forbid the use of the term “unlimited” to qualify a service
offer that has a usage limit “that may result in a temporary shutdown, billing of additional
services or an excessive degradation of debit or quality of service”. The bill ensured that the
term “Internet” could not be used when the service specifies that there will be a limit of access to
some usage or application using Internet, an interdiction that would have reaffirmed the principle
of neutrality of the net. That specification in the bill would have been used probably to reply to
providers’ practice that limit the access on the grounds that it would have diversified the service
offers and stimulated competition.

The same Section of the bill stipulated also that:

...les restrictions et exclusions apportées aux offres qualifiees d’« illimitées», « vingt-
quatre heures sur vingt-quatre» ou d’« acces a internet» ou comportant des termes
équivalents doivent étre mentionnées de fagon claire, précise et lisible comme rectifiant
la mention principale et figurer de fagon distincte des autres mentions informatives,
rectificatives ou légales. Ces restrictions et exclusions sont indiquées sur la méme page
que la mention principale, a proximité immédiate de cette derniére, et ne sont pas
présentées sous forme de note de bas de page.

According to this bill, legal mentions or footnotes would not have been acceptable means to
inform the consumer on the information necessary for his/her full understanding of the
inclusions, exclusions and terms and conditions of the service offer.

We have to say that the bill also proposed to tag the information that had to appear in prepaid
service ads. Section L121-84-15 stipulates that:

Toute publicité relative a une offre de services de communications électroniques
entierement prépayée et mentionnant le prix de cette offre comporte une information sur
[...] le prix d’une session de connexion a internet exprimée dans l'unité de mesure
correspondant a l'offre, lorsque cette offre permet d’accéder a ces services.

7 Screenshot made on Orange’s Web site, on March 27, 2013, http://www.orange.fr/

'“8 NATIONAL ASSEMBLY. “Projet de loi renforgant les droits, la protection et I'information des consommateurs’, op.
cit. 140. Art. L121-84-15.
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If the idea to mention a unitary price related to mobile Internet for service offers that are
advertised with a global price seems interesting, we have to say, however, that the wording of
such an obligation could be more precise. The Australian regulator proposes a mandatory
wording in certain ads. We will return to this soon.

44 AUSTRALIA: HOW TO “RECONNECT” THE CONSUMER

That title translates the wording used by the Australian Communications and Media Authority
(ACMA) to name its report that summarized the perspectives obtained after public hearings to
find solutions to understand and solve the problems that consumers have with their
telecommunication service providers. In fact, the Australian regulator felt the need to act, since
the number of complaints received by the telecommunication ombudsman kept growing four
years in a row.

After several public hearings, the ACMA concluded that the majority of the problems were
related to customer service offered by service providers, who were, according to the ACMA, of
poor quality’*®. The ACMA noticed some problems with the information offered by the providers
on products and services, on the ease with which a consumer may contact a provider, the
speed at which complaints were processed, if the provider solved the problem or not as agreed
with the consumer and, generally, if it is easy to settle a complaint with the provider.

The subjects of the complaints concerned all telecommunication services, but consumers often
complained about service providers ads which did not allow understanding of what exactly the
service was. Besides the ad format, the Australian regulator heard consumers complain about
the complexity of various services offered and the complexity of bills which made it even harder
for them to understand what exactly they were paying for. Several consumers also reported they
were victims of “bill shock”. The ACMA indicated that one of the main causes of that problem
was the fact that the consumer didn’t have an easy way to monitor their usage'.

The regulator, therefore, identified various solutions: to clarify in the ads the information on
service prices, to facilitate the understanding of services between different providers (among
other things, on the way each company managed complaints), and to provide usage
management tools for voice services, text messages and data.

Like the American regulator, the ACMA asked telecommunication service providers to bring
relevant changes to a consumer protection code which is under the industry’s responsibility. The
ACMA reserved the right to adopt new regulations if the changes to the industry code were
deemed insufficient. At that time, the ACMA accepted the industry propositions, and the
effectiveness of the new measures adopted is yet to be determined, the new version being
partially effective only on September 1, 2012. In fact, several provisions were only applied
during the year that followed. We have to say, however, that the Australian Code of conduct
written by the industry, as it is the case in the United States, allows the ACMA, however, to
apply it. So, it is still a Code of conduct and its non-compliance could generate actions by the
regulator to ensure the provider's compliance. The ACMA may, among other things, issue
notification of non-compliance of the Code, which providers may reply to with engagements to
improve their practice. The ACMA may also exercise civil recourses in Federal court, if a

9 ACMA. Reconnecting the Customer, ACMA, Sydney, Australia, 2011. [Online]
pstgp://www.acma.gov.au/WEB/STANDARD..PC/pc=PC 312222 (page visited on April 23, 2013).
Ibid.
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provider denies the allegations of non-compliance and doesn’t make any efforts to improve its
practices. That approach is in compliance with the principles defended in certain Australian
telecommunication laws that promote to a certain extent self-regulation in the industry™’.
However, the regulator has some flexibility that seems to be superior to the FCC’s to ensure

that the Code doesn’t result in wishful thinking.

4.41 Industry code: strengths and weaknesses

The Telecommunications Consumer Protection Code (TCP) is a long document of almost
100 pages that includes a series of coherent rules and good practices that all Australian
telecommunications companies must adhere to, and that includes, particularly, rules to follow on
the way to manage a relationship with a customer, services offered, contracts, billing,
management of bad debts, credit and disconnections, rules applicable on the change of
providers and processing of complaints'®®. Despite the multiplicity of subjects in the Code, it is
clear from the beginning, that it can’t replace any applicable legislation and regulations in force
in Australia, like this passage indicates:

Compliance with this Code does not guarantee compliance with any legislation or the

requirements of any Regulator. The Code is not a substitute for legal advice'®”.

When we asked about the relevance to include such a precision the Code, the ACMA simply
replied that legislations relating to the consumer protection in the telecommunication sector in
Australia are managed by several regulators. The ACMA particularly mentioned the competence
of the Telecommunications Industry Ombudsman (TIO) to settle disputes between providers
and consumers, and the relevance of various laws, in particular, the Competition and Consumer
Act and the Australia Consumer Law, that regulate unfair contractual clauses and misleading
practices from merchants.

An interesting fact: the fact that a consumer can file a complaint against a provider on the non-
compliance to an obligation in the Code will not prevent the consumer from exercising at the
same time, any other recourses available to the consumer. All in all, the industry code is a tool
that allows standardization of the practices from various telecommunication service providers,
but does not pretend to replace any existing laws or regulations. Rather, the Code contains
protection measures for consumers that are used as a complement to other existing rights or
recourses, of general or specific application.

The analysis of that code, in particular, even if it is only a set of rules written by the industry, is
relevant since it includes the most recent protection measures. In fact, even if the Code applies
to all telecommunication services, it must be concluded that numerous provisions seem to target
more particularly the wireless industry.

' COMMUNICATIONS ALLIANCE. Telecommunications Consumer Protection Code (C628:2012) Explanatory

Statement, Communications Alliance, Milsons Point NSW, Australia, 5 pages. [Online]
http://commsalliance.com.au/ _data/assets/pdf file/0018/33129/C628 2012-TCP-Code-Explanatory-Statement.pdf
ggzocument consulted on May 23, 2013).

COMMUNICATIONS ALLIANCE. Telecommunications Consumer Protection Code, Communications Alliance,
Milsons Point NSW, Australia, 102 pages. [Online]
http://commsalliance.com.au/ _data/assets/pdf file/0017/33128/TCP-C628 2012 May2012-Corrected-July12.pdf
ggsocument consulted on May 14, 2013).

Ibid., page 8, Section 1.1.7.
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A) SUMMARY OF THE SERVICE OFFER

It is particularly interesting to see to what extent certain new provisions directly meet ACMA
concerns. First, we see that what was intended in France was to offer a tool to help consumers
compare more effectively than the various telecommunication service offers in Australia. Section
4.1.2 of the Code plans to send to consumers a “summary of the offer” to help them compare
more effectively offers from various service providers. That summary must be transmitted before
the conclusion of an agreement, and that, notwithstanding the way the(156) consumer shops for
his/her services: in person, by phone or online.

The summary of a telecommunication service offer cannot exceed two pages, and must contain
standardized elements of information, to precisely allow consumers to have common references
whatever provider they go to. That summary has to include a description of the services offered,
indicate if the device is provided and financed within the offer, the maximum charges that may
be requested to terminate the agreement, mention the inclusions and exclusions of the offer, the
monthly price of the services and when the offer includes usage limits, the usage limit of the
service and the general price of that usage, expressed in a standardized unit. For example, if
the plan includes a limited use of mobile data, the offer has to mention the usage limit and the
price of the use of a megabyte. The Code doesn’t mention if the price of the megabyte has to be
the price of use in the context of a usage limit, or the price of data after exceeding the limit. This
summary of information must also include a link that explains the different usage management
tools offered, and a notification on the applicable charges for the service used in roaming, in
addition to a link that gives access to more information in that subject.

Finding the idea interesting, we verified if these summaries were in fact available on most of the
service provider Web sites; we were satisfied initially to see that they were, and that, therefore,
it was possible to consult and print them before the conclusion of an agreement. The fact that
services which are excluded from the monthly plan are clearly shown permits clarification of all
service limits: whether a classical usage limit or information on the exclusion of certain optional
services that, if used, may generate extra charges. In short, the summary of information permits
regrouping and highlighting of important information on the service offered; some information in
Canada, still being frequently buried in certain legal provisions or footnotes.

A more elaborate analysis, however, led us to see that the lack of clarity of some requirements
could be felt. For example, we noticed that the obligation to indicate the usage price for one
megabyte is interpreted quite differently from one provider to another: some only indicate the
price for one megabyte in excess usage fee'®, others only indicate the price of one megabyte
before exceeding the usage limit'®°, whereas other indicate these two information'. The
ultimate goal, which was to allow a comparison of offers, was not totally achieved.

1% Telstra, par exemple.

TELSTRA. Critical Information Summary, Telstra, Brisbane, Australie, 23 avril 2013, 2 pages. [Online]
http://www.telstra.com.au/help/download/document/personal-critical-information-summary-no-lock-in-plan-60.pdf
ggsage consulted on May 14, 2013).

Red Bull Mobile, for example.
RED BULL MOBILE. Critical Information Summary, Red Bull Mobile, New South Wales, Australia, no date. [Online]
http://www.redbullmobile.com.au/critical-information-summary/ (page consulted on May 14, 2013).
158 Kogan Mobile, for example.
KOGAN MOBILE. Critical Information Summary, Koogan Mobile, South Melbourne, Australie, 2 pages. [Online]
https://www.koganmobile.com.au/sitedocs/critical_information_summary - access_30.pdf (document consulted on
May 14, 2013).
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B) NEW RULES TO REGULATE ADVERTISEMENT

The industry code includes certain requirements on the information disclosed in the advertising
material'’. It includes in particular, restrictions on the use of certain terms and descriptors. For
example, offers cannot be described as “unlimited” if they are affected by some restrictions,
download limits, restrictions to certain services or other. The Code also includes the mandatory
display of the price for the use a one megabyte of data; we have noticed that the requirement
seems to be understood or applied differently by providers. Since that Code is still very recent, it
is probable that all new obligations provided are not necessarily respected at present (it is worth
noting that certain provisions of the Code will only be enforced in 2013) when applied in an
uniform way. It is worth noting, however, that some providers demonstrated their dissatisfaction
or pleaded the difficulty for them to conform to the multiple requirements of the Code, qualifying
these new rules as being childish'®.

Despite this, the Australian regulator has already started to notice that providers comply with
these requirements of the Code, in particular to the one offering clear and exact information and
not omitting important elements of information for consumers. The providers have stopped
irresponsibly using some terms to qualify their service offers, terms that are confusing for
consumers and that were not representative of the service offered.

C) USAGE MANAGEMENT TOOL: HISTORY IS REPEATING ITSELF

Besides the various information obligations, the Australian Code of conduct provides, just as the
one in the United States, the implementation of various usage management tools. The Code
provides sending usage notifications, by text message or by email, when consumers reach
50%, 85%, and 100$ or their usage limit (voice, data or text messages together). However, as in
the United States, users of prepaid services cannot, unfortunately, benefit from these
notifications. Strangely, the notifications may be sent up to 48 hours after consumers have
reached the thresholds provided. The regulator has indicated that delay has been authorized to
accommodate resellers, who use the infrastructures from other providers and don’t always have
updated information on their customers’ usage.

It is worth noting, also, that the providers don’t have the obligation to send all usage
notifications, if it means they have to send more than one notification within a 48-hour period.
That precision was added to the Code to respond to the apprehensions of the providers, who
didn’t want to, and they insisted on that, to harass their customers by sending them too many
notifications. It is worth noting that the Code provides that these tools may be deactivated, upon
customer request, or adjusted to other usage thresholds, on the condition that the goal of the
provider by offering such flexibility is not to convince consumers to unsubscribe from these
services.

Besides the tools mentioned previously, the providers will also have to offer an additional usage
management tool, at the discretion of the company. The list of contemplated tools proposed in
the Code is quite varied, even including some propositions that, for us, can hardly be
considered as real usage management tools. For example, the usage reports or the usage limit
may be considered as adequate tools — which seems fair to us, — but the simple fact of offering
prepaid services, advice regarding usage management or the fact of slowing down the surfing

7 COMMUNICATIONS ALLIANCE. Telecommunications Consumer Protection Code, op.cit. 152, page 8, Section
1.1.7, and pages 36-37, Section 4.2.

158 COLLEY, Andrew. “Limited version of consumer protection code mooted”, Australian IT, NSW, Australia, April 25,
2013. [Online] http://www.theaustralian.com.au/australian-it/telecommunications/limited-version-of-consumer-
protection-code-mooted/story-fn4iyzsr-1226629337975 (page visited on May 14, 2013).
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speed once the limit is reached hardly seem to us to be valuable tools. In this regard, the ACMA
has starkly explained that the Code was written by the industry, and certain choices were made
to meet the industry’s concerns more than from the ACMA or consumers.

Finally, it is worth noting that the providers will have to systematically offer information on the
existence and the functioning of these management tools in their information summaries, but
also to existing customers, when they decide to conclude a new agreement with their service
provider, and that these tools were not offered previously when the consumer had concluded
the previous contract. Providers also have to indicate on their bills, a way for the consumer to

have access to a summary of his/her usage'”.

D) AND THE REST?

Australia, contrary to the United States and Europe does not provide in its Code, for now, any
automatic notifications for the services used in roaming, but the situation should change soon.
In fact, the ACMA is presently working on new obligations of information related to roaming
services. The regulator has proposed a draft of the new measures in which the providers will
send timely notification to the consumer when he/she enters a roaming zone (in a 10-minute
delay), that indicates, particularly, that higher usage fees are applicable. That notification would
include the usage fee for minutes, text or mobile data abroad, a price that must be personalized
according to the zone where the consumer is located. Furthermore, an option should be offered
to the consumer to deactivate the roaming access to avoid extra fees (the draft includes a
deactivation upon request by the consumer rather that an automatic deactivation like provided in
Europe). Of course, these ideas don’t necessarily correspond to what will be the final decision
from the Australian organization.

The draft prepared by the ACMA proposed the following model of notification sent by a text
message

Warning — you have activated your mobile device overseas. Significantly higher charges
apply. There may be delays in receiving usage data and alerts.

Cost 2 min. call to Aus = $finsert cost in dollars and cents], 2 min. call within
[country]=$[insert cost in dollars and cents], SMS to Australia=$[insert cost in dollars and
cents], 1Tmb data= $finsert cost in dollars and cents]. To cease all services [insert
description of opt-out mechanism]'®

The draft also provides that usage management tools must be offered under certain
circumstances, in particular, notifications by text message when a prepaid service user reaches
certain thresholds of excess fees (for every $100 spent), (or when a prepaid service user
reaches certain usage thresholds (at 50, 80 and 100% of the usage limit).

In brief, the Australian Communications and Media Authority forced service providers to adopt
information practices that are more complete and comprehensive, and maintains its efforts to
improve the level of information offered to Australian wireless service consumers. Even if they
gave to the industry an important part of the development and application of these new

% ACMA. “Top Ten Consumer Wins”, ACMA, Sydney, Australia, no date, 1 page. [Online]
http://www.acma.gov.au/webwr/_assets/main/lib410251/TCP_code-Top_ten _consumer_wins.pdf (document
consulted on May 22, 2013).

180 ACMA. Telecommunications (International Mobile Roaming) Industry Standard 2013, ACMA, Sydney, Australia,
no date, 11 pages, page 7. [Online] http://www.acma.gov.au/webwr/ _assets/main/lib550056/ifc50-2012-
draft_imr_standard.pdf (document consulted on May 14, 2013).
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obligations, it is worth noting that the Code of conduct written by the industry, even if it can be
improved in many aspects, offers a set of coherent rules to provide new information and
protection mechanisms that are welcome by the consumers.

4.5 CONCLUSION

The particular nature of mobile Internet makes it difficult to rely only on abstract tools to monitor
its usage. In fact, how do we know with a degree of certainty, that the number of Web pages
visited, shared pictures, the quantity of music and streaming video (and the respective exact
size of one and all), from day to day, all occur during the month? How can we make effective
differentiation of the heavier content, and how can we minimize our consumption when the very
nature of the service is paving the way for spontaneous consumption for which it was designed?

For the FCC, the solution to “bill shock” is essentially the creation of information tools available
after subscribing to a data option, but the ACMA and the ARCEP also opted for, or thought
about, approaches aimed at improving the information available before and after the purchase
of a mobile device. The approach counts on the variety of new information and this obligation is
also the one that seems to have been retained the Canadian Radio-television and
Telecommunications Commission (CRTC), when at writing time, was about to implement a
mandatory Code of conduct for the WSP which provides, among other things, new information
obligations applicable before the conclusion of a wireless services agreement. The CRTC Code
will also provide imposition of new usage management tools. We will address in the next section
the various solutions adopted and intended for Canada.

To conclude, we found that most regulators seem to be in favour of quite similar solutions,
which are often, to allow the market to decide on the nature of services offered and their pricing,
but to adopt measure that allow the improvement of the information provided to consumers in
various ways which will allow them to be informed adequately on the multiple subtleties they
must learn about to avoid unexpected charges and effectively manage their usage. And, maybe
even to give them the necessary tools, when they exist, to promote competition by allowing a
choice based on an honest comparison between offers.
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5. SOLUTIONS IN CANADA

At the moment, very few solutions have been adopted in Canada to allow the consumers to be
adequately informed and tooled up to understand and effectively manage their mobile Internet
access services. However, during the last years, some legislative changes were adopted to
protect more adequately consumers of wireless services, in general.

Québec, Manitoba, Newfoundland and Nova Scotia (and Ontario soon) have modified their
consumer protection statutes to legislate with more severity the contractual agreements
proposed and concluded by telecommunication service providers. We present a quick overview
on the r%?ent legislative changes that could affect the quality of the information related to mobile
Internet™".

Besides the changes brought to the Provincial laws, the Canadian Radio-television and
Telecommunications Commission (CRTC) has launched calls for observations in 2012 and
2013 to implement new regulations applicable to wireless service providers. A Code of conduct
of mandatory application for WSP will be enforced soon.

In the current section, we address relevant solutions that were already adopted by provincial
legislators, such as multiple regulation changes intended by the CRTC. Before the application of
the Code, wireless services were the subject of no regulation by the CRTC. With this new
initiative, the CRTC, even if didn't officially questioned the fact that wireless services are
competitive, seems to have found gaps in the present market, and wishes to implement some
provisions to better protect the consumers. It, thus, followed suit with several foreign regulatory
authorities, in particular, the FCC and ACMA.

5.1 PROVINCIAL CHANGES: ADOPTION OF EQUIVALENT PRINCIPLES

On the provincial level, numerous bills were adopted to update certain consumer protection
statues to include provisions that concern wireless service providers, in particular. Sometimes,
new changes were only aimed at telecommunication companies and more specifically, services
offered via cellular phones. If these changes raised the anger of the WSP or associations
representing some of them, and condemned the situation they qualified as real “patchwork” '*?,
for provincial laws and rules that will may make telecommunication contracts more complex and
generate higher prices, in addition to confusing consumers, it didn’t stop various provincial
legislators to go ahead with the adoption of laws to better protect wireless service users.

181 Other laws and regulations may impact Canadian telecommunication companies, in particular, the Competition

Act, that governs, to a certain extent, advertising material. However, we chose to focus on frameworks that
s&)ecifically aim to safeguard the interests of consumers.

192 Several providers tried to force the CRTC to take a position on the issue and to impose a set of rules that would
put an end to the application provincial laws to wireless service providers. A Section explains the position of the
Canadian Wireless Telecommunications Association in the wings of CRTC’s public hearings on the implementation of
a mandatory Code of conduct for wireless service providers. We will return to the CRTC's reply to industry demands
later on.

HOFFMAN, Perry. “Provincial Rules Patchwork would only boost costs for Canadians”, CARTT, Hamilton, Ontario,
Canada, February 12, 2013.

[En ligne] http://www.cartt.ca/news/15077/Cable-Telecom/Wireless-Code-Provincial-rules-patchwork-would-only-
boost-costs-for-Canadians.html (page visited on May 14, 2013).
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If each of the provincial laws include some particular wordings or requirements and the
harmonization is not perfect, they each aim at: limiting the anticipated cancellation fees (all
formulated about the same way), to regulate the renewal or unilateral contract modifications, in
addition to imposing information standards in telecommunication contract. The objective, here,
is not to recall all the changes in provincial laws on consumer protection; we rather focus on the
new rules that may more specifically affect mobile Internet and the information that must be
provided by the provider.

5.1.1 Measures provided for by Québec laws

The Québec legislator was the first one to adopt provisions that are aimed, in particular, at
wireless service providers'®®. The most recent changes that apply to these companies were
adopted on June 30, 2010, and more specifically deal with contracts involving sequential
performance of services provided at a distance.

The recent changes were not done in Québec by adopting new laws, but rather by adding new
provisions to the Consumer Protection Act (CPA), that include a coherent set of rules that
govern consumer contracts, in addition to legislating on certain commercial practices. The CPA
stands out from laws that were adopted by other Canadian provinces, since it keeps
conventional wordings and that it doesn’t include, for now, terms or specificities that are aimed
specifically at wireless service providers (the law doesn’t refer directly, for example, to voice
services, text messaging our mobile data, contrary to these in other provinces). This means,
therefore, that all provisions also apply to wireless services. For this research, we will isolate
certain general principles that are part of Québec civil law and that may be of interest for the
study of mobile Internet, and most particularly, those that could be referred to that relate to
problems raised by consumers. We will seize the occasion to quote some sections from the Civil
Code of Québec'™ (CCQ).

The review of the literature as well as our survey revealed consumer dissatisfaction when facing
surprise bills that may be generated by the use of mobile data, in particular after data transfers
that occur without their knowledge. That situation was reported in Canada as well as abroad.

Are providers lacking transparency if they don’t disclose clearly upon purchase or particularly on
contracts, that devices have access to mobile data by default or that they may consume
background data at the expense of the users?

163 As well as other types of companies, in particular alarm system providers and cable licensees. Consumer
Protection Act. L.R.Q. Chapter P-40.1.

See: PARLIAMENT OF QUEBEC. Consumer Protection Act. L.R.Q. Chapter P-40.1, SECTION VII, Section. 214.1
ss. [online] available on the Publications du Québec Web site
http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=2&file=/P_40 1/P40 1 A.html
ggfge visited on May 14, 2013).

PARLIAMENT OF QUEBEC. Civil Code of Québec. LRQ, ¢ C-1991. [Online] Available on the Publications du
Québec Web site
http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=2&file=/CCQ_1991/CCQ1991 A.
htm (page visited on May 14, 2013).
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Sections 228, 230 and 12 of the CPA, which require a certain form of transparency, could likely
apply to these situations where consumers may not have been advised of the operation of
mobile Internet, consequences linked to exceeding the usage limit (if such is the case) and to
the prices applicable on the use of mobile Internet in Canada and abroad.

228. No merchant, manufacturer or advertiser may fail to mention an important fact in
any representation made to a consumer

230. No merchant, manufacturer or advertiser may, by any means whatever a) charge
any sum whatever for any goods or services that he has sent or rendered to a consumer
without the consumer having ordered them; ...

12. No costs may be claimed from a consumer unless the amount thereof is precisely
indicated in the contract.

At time of writing, we had already learned that some wireless service contracts concluded after
June 30, 2010, didn’t clearly show some of the fees that may apply, in particular, mobile data
billing by usage or roaming data fees. Some of these contracts referred the consumer to a Web
site where they can find additional information on applicable fees. It seems that some providers
don’t necessary offer comprehensive information on all prices that may be applicable.
Furthermore, the field information that we possess seems to indicate that it is rather exceptional
for the consumer, at the moment of purchase, to be informed on the high charges that may
generate data and roaming fees. To this end, it is possible that Section 1435 from the Civil Code
of Québec may also be relevant:

1435. An external clause referred to in a contract is binding on the parties. In a consumer
contract or a contract of adhesion, however, an external clause is null if, at the time of
formation of the contract, it was not expressly brought to the attention of the consumer or
adhering party, unless the other party proves that the consumer or adhering party otherwise
knew of it.

The CPA provides that when contracts are signed at a distance, certain information obligations
imposed to the provider to particularly offer this information before the conclusion of the
agreement. Here are a few relevant passages from Section 54 .4:

54.4. Before a distance contract is entered into, the merchant must disclose the following
information [...]

e) an itemized list of the prices of the goods or services that are to be the object of the
contract, including associated costs charged to the consumer and any additional
charges payable under an Act, [...]

g) the total amount to be paid by the consumer under the contract and, if applicable, the
amount of instalments, the rate applicable to the use of an incidental good or service and
the terms of payment; [...]

I) any other applicable restrictions or conditions.

The merchant must present the information prominently and in a comprehensible
manner and bring it expressly to the consumer's attention; in the case of a written offer,
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the merchant must present the information in a manner that ensures that the consumer
is able to easily retain it and print it. (Emphasis added)

The CPA seems, sometimes, to provide more flexibility on written contracts with regards to
sequential performance for a service provided at a distance'®®. Section 214.2 lists all the
information that has to be disclosed in the contract. Among the elements that are mandatory:

d) a detailed description of the service or of each of the services to be provided under
the contract;

e) the monthly rate for each of the services to be provided under the contract, including
the monthly rate for any optional services, or the monthly cost if the rate is calculated on
a basis other than a monthly basis;

f) the monthly rate for each of the associated costs or the monthly cost if the rate is
calculated on a basis other than a monthly basis; [...]

h) any restrictions on the use of the service or services as well as the geographical limits
within which they may be used, [...]

n) the manner of easily obtaining information on the rate for services that are not
provided under the contract, and the rate for services that are subject to restrictions or
geographical limits as mentioned in subparagraph h;

(Emphasis added)

There is no indication that the wireless service providers don’t comply with Sections 54.4 and
214.2. In fact, suppliers usually provide the information related to applicable charges in their
contracts, or give consumers the ways to find out about this information. It is worth noting,
however, that it may occur from time to time that such flexibility — the possibility to only give the
way to easily access information — may adversely affect the consumer. For example, optional
services, roaming or usage fees, in particular, are, of course, not always written out in full in a
contract. However, some of these charges may quickly be billed, if the consumer doesn’t
precisely understand how his/her device works. While mobile Internet becomes more and more
popular, we wonder if the growing complexity of wireless services, its functioning and pricing,
are not a signal indicating that some provisions in the CPA have to be explained to clarify the
way the consumers’ right to be informed must be specifically applied. If it is true that the
providers inform consumers on the monthly price of a plan or option as well as the monthly
usage limit, should we also provide an obligation to give more complete explanations on usage
limits of a service and the excess fees? Should we provide a systematic notification on fact that
some usages may generate a rapid excess of usage limits, in which case extra fees are
applicable? Should we provide clearer information to the consumer on the range of fees that
may be applicable to the use of mobile Internet? Such a possibility seems to us, at the very
least, logical and in compliance with the intention expressed by the legislator.

'%% Newfoundland and Labrador seems, on the contrary, more severe for indications provided in the contract as for

pre-contractual disclosure.
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The CPA provides numerous other Sections aimed at framing the quantity and accuracy of
information presented by merchants. Some particular provisions prohibit merchants to charge,
for goods or services, a higher price than that advertised or charge for goods or services without
the consumer having ordered them (Sections 224 c¢) and 230 CPA. A provision of general scope
prohibits any misleading representation: “219. No merchant, manufacturer or advertiser may, by
any means whatever, make false or misleading representations to a consumer.” A misleading
representation will be determined by taking into account, particularly “the general impression it
gives, and, as the case may be, the literal meaning of the terms used therein” (218 CPA). The
designation “unlimited” for services providing limits may truly, among other things, be attacked
in accordance with that provision.

Section 228 of the Act prohibits merchants from failing to mention an important fact. Could the
fact that access to mobile data is activated by default on smart phones be interpreted as being
an important fact within the meaning of the CPA Act, considering that the lack of awareness of
that fact may generate for the consumers unexpected charges? Could the fact that some
devices use data transfer without the knowledge of the consumers, that may cause an excess of
the usage limit or generate unpredicted charges may a matter of remedy based on these
provisions?

In our desk study, we briefly addressed prepaid services and the diversification of the terms and
conditions of these services, which may be quite complex for consumers to understand how
they must pay these types of services and in what circumstances the imposing of extra fees
(compared to a service interruption) may be justified. It might be relevant to ensure that the CPA
covers prepaid services for consumers, who hardy have any protection against mandatory
information. We refer to Section 187.2, in particular:

Before entering into a contract for the sale of a prepaid card, the merchant must inform
the consumer of the conditions applicable to the use of the card and explain how to
check the balance on the card. If the information required under the first paragraph does
not appear on the card, the merchant must provide it to the consumer in writing.

It is worth noting that the use of prepaid services does not necessarily imply the physical
redemption of prepaid credit, these transactions may generally be realized electronically, by
direct debit. Therefore, how will users be protected from prepaid services if they don’'t use
the classical way of payment, the only one that is the object of explicit mention of the law?

The following Sections don’t specifically concern the information provided to the consumers,
but, since numerous consumers, in the framework of our survey, have complained about the
high fees of mobile Internet usage and roaming data fees, we questioned the Québec
legislation Sections that may be invoked to dispute such fees.

First, it is worth noting the relevance that may be represented in these situations by Section 8 of
the CPA and Section 1437 of the Civil Code of Québec:

8. The consumer may demand the nullity of a contract or a reduction in his obligations
thereunder where the disproportion between the respective obligations of the parties is
so great as to amount to exploitation of the consumer or where the obligation of the
consumer is excessive, harsh or unconscionable.

1437. An abusive clause in a consumer contract or contract of adhesion is null, or the
obligation arising from it may be reduced. An abusive clause is a clause which is
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excessively and unreasonably detrimental to the consumer or the adhering party and is
therefore not in good faith; in particular, a clause which so departs from the fundamental
obligations arising from the rules normally governing the contract that it changes the
nature of the contract is an abusive clause.

The wording of these provisions is still very general and their interpretation, and their possible
application to these problems, has to be clarified by the courts. In fact, they might just have the
opportunity since these Sections have been quoted in a class action lawsuit filed by a Montréal
firm concerning, most specifically, roaming fees that were judged too high by the claimant'®.

Among other complaints from consumers, there are those dealing with the fact that usage limits
they have to respect to use mobile Internet, significantly limit the possibility to fully benefit from
the service offered. This brings us to question the possible applicability of safeguards prescribed
by CPA:

41. The goods or services provided must conform to the statements or advertisements
regarding them made by the merchant or the manufacturer. The statements or
advertisements are binding on that merchant or that manufacturer.

42. A written or verbal statement by the representative of a merchant or of a
manufacturer respecting goods or services is binding on that merchant or manufacturer.

It might seem difficult to apply Section 37 to the wireless services situation (since it seems to
apply only to goods and not services)...

37. Goods forming the object of a contract must be fit for the purposes for which goods
of that kind are ordinarily used.

But the fact remains that wireless services and goods associated with these services cannot be
separated. It may, thus, be relevant to rethink that Section in a way where several goods cannot
unfortunately be used to their full potential because of restrictive usage limits that are often
associated with them.

Since several service providers regularly promote the speed and the quality of their mobile
network, the fact that certain usage limits associated with the plans seem to restrain some
consumers to fully benefit from the multiple possibilities of their devices might be considered as
a violation of the safeguards in the CPA legislation. In fact, if a consumer decides to buy a smart
phone because he/he read in a provider ad that mobile data provide fast and secured access to
the Internet, wherever he/she is, can the unpredicted fees generated by the use of mobile data
after exceeding the allocated limit, stop the consumer from fully benefitting from his/her device?
Does the service really comply with the information provided in an advertisement? In short, can
the device be truly used for what it is supposed to do according to the service provider
advertising and promotional documents, whatever the usage limit imposed by the provider?

166 BERGERON, Maxime. “Un recours collectif se dessine contre Bell, Telus et Rogers”, La presse, Montréal,
Canada, January 11, 2013. [Online] http://affaires.lapresse.ca/economie/canada/201301/11/01-4610303-un-recours-
se-dessine-contre-bell-telus-et-rogers.php (page visited on May 9, 2013).
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5.1.2 Changes brought to the provincial consumer protection legislations

Following changes to the Québec Consumer Protection Act in 2010, several other provinces
have, each their turn, done the same to try and frame some contractual aspects of mobile
telephony. Rather than underling differences between various provincial laws, we will focus on
the provisions that seem particularly relevant for users of mobile Internet. In fact, the
modifications brought to Consumer Protection Acts in Manitoba, Newfoundland and Labrador,
Nova Scotia and Ontario, all include some provisions that are different from the approach of the
Québec legislator, but which are just as interesting.

It is worth mentioning that the CPA covers, on the one hand, all consumption contracts and that
the modifications brought to its section on contracts involving sequential performance; on the
other hand, the telecommunication contracts, but also all other types of contracts involving
sequential performance for a service provided at a distance. This was not the approach selected
by provincial legislators; some preferred to adopt provisions that specifically relate to wireless
telephony.

Of course, if the need to clarify the information provided to wireless telephony consumers is
particularly important, since the latter have attempted to understand service offers that were
more diversified and complex than the majority of telecommunication service offers, it is worth
mentioning, however, that the need to clarify the information related to usage limits, prices and
applicable conditions is also valid for the plans and data options. That being said, we will focus,
for our analysis, on certain provisions that may apply to wireless telephony as well as data
plans, in the broad sense, without taking too much time on the technicalities of the approaches
chosen by legislators on the scope and application of the laws.

First, it is worth mentioning that provincial laws have framed and detailed the information that
has to be provided to consumers in various contexts, in particular, the information to appear in a
contract and the information to be disclosed to the consumer before the conclusion of a
contract.

Some legislators have chosen similar approaches to Québec’s for the information provided in a
wireless contract. However, some provisions prescribed by other provinces include more
meaningful obligations than these found in Québec legislation. Laws in Manitoba and
Newfoundland and Labrador include, for example, among the elements that have to appear in a
contract, certain information obligations relative to the price of mobile Internet. In fact, the law in
Manitoba, for example, explicitly requires a mention of usage limits, a mention of the amount of
possible excess data fees and a way for the consumer to obtain more detailed information on
these, in addition to information how the charges related to the services payable to the usage
(optional services) will be calculated®’.

'” PARLIAMENT OF MANITOBA. The Consumer Protection Amendment Act (Cell Phone Contracts) (S.M. 2011, c.
25), Laws of Manitoba, June 16, 2011. [Online] http://web2.gov.mb.ca/laws/statutes/2011/c02511e.php (page visited
on May 22, 2013).
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185 (1) a supplier must ensure that the following information is set out prominently and
in a clear and understandable manner, satisfactory to the director, on the beginning
page or pages of a contract: [...]
(i) a statement of the maximum usage of any of the base services before the
customer will become liable for costs not included in the minimum monthly cost
("additional use charges”),
(ii) a description of any restrictions on the base services — including, without limit,
restrictions relating to time of day, day of week or geography — that will result in the
customer becoming liable for costs not included in the minimum monthly cost,
(i) the manner in which the customer can obtain further details on the base services
and their costs and restrictions;
h) rates for any additional use charges referred to in sub clause (g)(i) — which may
include, without limit, rates for additional minutes or additional data usage — and
information on how the customer can obtain further details on these rates;
i) a description of any cell phone services available under the contract that the customer
may opt to use, but that are not included in the calculation of the minimum monthly cost
("optional services"), including, without limit,
(i) an explanation on how the cost of each optional service will be calculated,
(i) a description of any restrictions on the optional services that will result in an
increase in cost to the customer for the use of these services, and
(iii) the manner in which the customer can obtain further details on the optional
services and their costs and restrictions;
(Emphasis added)

The Consumer Protection Act in Newfoundland and Labrador provides for similar explicit
obligations for information that has to be disclosed in a distance contract copy: obligation to
specify usage limits, since some roaming fees may be billed, and information on usage fees'®.

35.2 (1) A supplier shall disclose the following information to a consumer:
[.]
(f) the total amount the consumer must pay each month;
(g)the applicable restrictions on the use of the services and the geographical limits,
including local service coverage areas, long distance areas and roaming areas,
within which they may be used; [...]
(q) rates for exceeding usage limits, where applicable; [...]
(t) with respect to distance service contracts for cell phones
(i) notification that roaming charges may apply,
(ii) notification of the number of included airtime minutes and data usage,
where applicable, and
(iii) per use charges for incoming text messages, emails, and subscription
text messages, where applicable; [...]
(w) a statement that unauthorized or incorrect charges will be reversed within 30
days of notification by the consumer to the supplier.
(Emphasis added)

'8 PARLIAMENT OF NEWFOUNDLAND. AN ACT RESPECTING CONSUMER PROTECTION AND BUSINESS
PRACTICES, SNL2009 CHAPTER C-31.1, House of Assembly, St John’s, Newfoundland, Canada, December 1,
2009. [Online] http://assembly.nl.ca/legislation/sr/statutes/c31-1.htm#35 2 (page visited on May 23, 2013).
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The Consumer Protection Act in Nova Scotia was also updated recently with general regulatory
provisions, the obligations concerning the information related to optional services that have to
be added to the contract. These additions to the regulations are closer to the inclusive approach
used in Québec'®.

Description of optional services
... the description of optional services must include all of the following:
(a) for each optional service that the customer agrees to subscribe to at the time the
contract is entered into
(i) a description of the optional service,
(i) an explanation of how the cost of the optional service will be calculated,
and
(iii) a description of any restrictions on the optional service that will result in an
increase in cost to the customer for the use of the optional service;
(b) the manner in which the customer can obtain further details on the optional
services subscribed to and the costs and restrictions of these services;
(c) the manner in which the customer can obtain details on any optional services in
addition to these subscribed to and the costs and restrictions of these services.

The Ontario government also presented a new bill to better protect wireless consumers. The bill
had still not been presented in first reading at time of writing. The government, however,
announced that it will prescribe the obligation for providers to inform the customers on the
inclusions to the plan, on the services that may generate extra charges, and on the limits and
exclusions of these options. Companies will also have to provide information on roaming fees
and their mode of calculation'™.

Finally, it is worth mentioning that a few provincial laws prescribe precise provisions that prohibit
merchants to bill services that the consumer never solicited.

5.1.3 Regulation: from the contract to the service

It must be concluded that the provincial legislators were aware of the growing number of
problems related to mobile telephony when they started to bring changes to their respective
consumer protection laws, acting within their contractual competency against the irritants
observed. In that way, the provincial laws include new requirements about consumption
contracts, where information has to be disclosed in offers as well as in contracts. Some
legislators more explicitly require a minimum standard of information on mobile Internet, on its
usage limits, on optional services or roaming, in addition to providing an interdiction for
providers to expect the consumer to pay for services he/she never solicited or used. But, all
those who took action are trying to force providers to provide the maximum reliable and
complete information, at least on the important elements of the offer or the contract.
Unfortunately, it seems that the absence of explicit obligations related to mobile Internet, and
more specifically on the usage limits in some cases, information levels are extremely variable.

' pARLIAMENT OF NOVA SCOTIA. Cellular Telephone Contract Regulations, N.S. Reg. 59/2013, Nova

Scotia, Canada, March 26, 2013. [Online] available on the Registry of Regulations’ Web site
http://www.gov.ns.caljust/regulations/regs/cpcellular.htm (page visited on May 23, 2013).

" MINISTRY OF CONSUMER SERVICES. “Strengthening Protections for Wireless Consumers 2, Ontario
Government, Ministry of Consumer Services, Toronto, Ontario, Canada, no date. [Online]
http://news.ontario.ca/mcs/en/2013/04/strengthening-protections-for-wireless-consumers.html (page visited on May
26, 2013).
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The CRTC, who has the necessary competencies to take action on the supply of
telecommunication services and impose service conditions to the WSP, has also looked at the
numerous issues related to telephony and mobile data. With its solid powers, it began to fight
some of these problems.

5.1.4 Codes of conduct in Canada

A) INDUSTRY CODE OF CONDUCT

In Canada, there is already a Code of conduct on wireless services. In fact, the Canadian
Wireless Telecommunications Association (CWTA) adopted a new voluntary Code of conduct in
2009""". It includes some information standards particularly: when offering consumers at points-
of-sale or on the Internet, information on the basic prices of the plan, inclusions to the plan,
additional charges for data usage, and notification when roaming fees may be effective in
Canada and abroad. Furthermore, upon concluding an agreement, the provider has to disclose
“all applicable charges, their biling frequency, what they represent and how they are
calculated'”.”

These requirements, some in provincial consumer protection laws, are, on some points, far
below the content of the codes of conduct adopted by the wireless industry in the United States,
or the Australian telecommunication industry. Furthermore, the CWTA Code consists of
voluntary commitment from service providers; its application seems to be the subject of no
oversight whatsoever. We, in fact, found no specific statistics about consumer complaints about
providers that don’t respect the principles in the Code. Neither does the Association have any
power to sanction eventual wrongdoers.

B) MANAGEMENT TOOLS: SUMMARY OF OFFERED SERVICES

Contrary to the request made in the United States and Australia, the Code of conduct of the
Canadian industry has not undergone any review aimed at prescribing specific obligations for
usage management tools. Several providers have, nevertheless, put usage management tools
in place that are not necessarily uniform from one provider to the other. To understand the
concerns of the CRTC in this regard, we will briefly overview the tools that were offered before
implementation of the wireless services Code.

First, it is worth mentioning that the majority of service providers provide a report on the usage
of mobile Internet that is updated regularly, and is available to users when they open a
personalized session on their provider's Web site. The latter, most of them, also provide mobile
apps (or other means'”®) allowing the consumer to have access to this report and usually to
make changes to their services.

In addition, the majority of providers offer notifications sent by text message about the use of
mobile data. The time when these notifications are sent may vary. For example, currently, Bell
sends a notification when the consumer reaches 90% of his/her usage limit; Rogers, when the

7" CGWTA. Canada’s Wireless Service Providers Further Commitment to Customer Service Excellence with New

Code of Conduct, CWTA, Ottawa, Ontario, Canada, September 1, 2009. [Online]
http://cwta.ca/blog/2009/09/01/canada%E2%80%99s-wireless-service-providers-further-commitment-to-customer-
service-excellence-with-new-code-of-conduct/ (page visited on May 21, 2013).

"2 CWTA. Code of Conduct, ACTS, Ottawa, Ontario, Canada, August 13, 2009. [Online] http://cwta.ca/fr/for-
consumers/code-of-conduct/ (page visited on May 7, 2013).

% Some suppliers offer, for example, the information on demand, by text message or by automated phone service.
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user reaches 75% and 100% of his/her usage limit, whereas Telus sends a text message at
75% and 95% of usage, or when the consumer uses services payable at usage, when the
usage charges reach $10, and $50.

Most providers also send text message notifications when a consumer enters a roaming zone,
indicating usually the applicable roaming fees; here again, the level of comprehensiveness of
the information seems to vary from one provider to another. One provider goes a little further
than the others; it says that it uses a limit mechanism that allows usage of mobile data from
$200 of roaming usage to be blocked, unless the consumer explicitly indicates in a text
message that he/she wishes to keep on usage. The provider again confirms that the consumer
wishes to continue to use the service many times when he/she reaches new spending
thresholds.

A spending limit may also be imposed by some providers as a substitution to a deposit
requirement. In all cases, when a consumer reaches a certain amount of unpaid usage, access
to key functions of the phone is blocked, except for the access to emergency calls (911).
Charges to reactivate the phone may be applicable.

We noticed that providers have started to offer usage management tools. This offer seems to
have progressed in the last year. However, the tools offered are all different, and their
advertising varies from one provider to the other, as indicated in our analysis on the
documentation they offer.

The CRTC, in the Code of conduct it proposes, thought about standardizing the offer and to
impose on providers the obligation to provide, free of charge, various usage monitoring tools, to
give all consumers an equal chance to follow-up on their usage. We will return to this further on.

C) NEW CODE ON WIRELESS SERVICES

It should be noted that the ACTS Code of conduct was not the subject of elaborate discussions
during the proceedings that took place at the CRTC on the implementation of new rules in the
wireless sector. Contrary to the United States, Canadian operators, during the public hearings at
the CRTC, took a majority position in favour of a mandatory Code of conduct, without
necessarily being in agreement with the proposed content. Some providers even contributed to
launch the idea.

We indicated earlier that the main WSPs'™ are against the fact they have to comply with a set
of provincial laws with regulations that are not necessarily identical in all points. This concern
led providers to request that a set of federal rules be developed; this ideally would make the
existing provincial laws inapplicable to the WSP. These concerns from companies were first
expressed openly and in particular in a call for observations launched in the spring of 2012"7%.
Several stakeholders did benefit from that occasion to underline some weaknesses of the
Canadian wireless services and had identified sectors that may benefit from a regulation, in
particular, extra charges on text messages and roaming fees.

174
175

That excludes new entrants on the Canadian market.

Quoted in the 2012 telecom decision - 556.

CRTC. “Decision on whether the conditions in the mobile wireless market have changed sufficiently to warrant
commission intervention with respect to mobile wireless services”, CRTC, Ottawa, Canada, October 11, 2012, 9
pages, paragraph 10. [Online] http://www.crtc.gc.ca/eng/archive/2012/2012-556.pdf (page visited on May 23, 2013).
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Following this consultation period, the CRTC concluded that the wireless services are
competitive'’®, but that consumers don’t have the necessary information to fully benefit from the
services offered within the Canadian market. For this reason, the CRTC launched public
hearings to implement a mandatory Code of conduct applicable to wireless service providers,
based on the will to protect adequately the wireless service consumers, and to implement some
standardized standards to this end. The Code of conduct announced by the CRTC is
mandatory; the CRTC would, thus, be going further than the FCC, since it didn’t express the
intention to give the industry the responsibility to develop and apply these new rules.

i) Information obligations in the contract

The recent CRTC hearing was supposed to help determine the way the Commission should
regulate to standardize information provided to wireless service consumers, in particular through
contracts'’’. It is worth noting that the propositions from the Commission on the information that
should be included in the contract would provide greater transparency on some key elements,

Among the elements that will more likely be included in the contract according the CRTC
requirements: a description of services, the price of the total monthly charges, usage limits, if
needed, the ways to obtain information on the charge payment by usage'’®, requirements that
are almost similar to those provided in various provincial laws. Inclusion of the rules of a federal
code would provide, of course, as mentioned by several stakeholders at the CRTC,
implementation of service standards that would benefit all Canadian consumers. Regarding the
rules that would cover subjects for which some provincial laws already ensure some protection,
implementation would provide equivalent protection to residents of provinces in which no
specific provincial legislation has been adopted. Some rules proposed by the CRTC may also
lead to the stipulation of existing rules that appear in provincial laws, which are at times too
vague, and thus, difficult to apply.

i) New in Canada: obligation to provide a summary of the offer

Besides the obligation to include certain information in the contract, the Commission also
opened the door to a set of additional relevant questions, several of them relating directly to the
information provided to the consumer on mobile Internet. It is worth mentioning that addressing
(modelled on what is done in Australia) a personalized summary of the information provided to
consumers before the contract is signed that would include, among other things: the price of the
monthly plan, its usage limits, optional added services and a mention to the effect that additional
charges may be billed for the use or services that are not included in the plan, with a method of
obtaining additional information on these charges. The summary would also include a section
that reminds consumers of some of their rights and a description of the usage management

tools offered by providers'”®.

"7 Ibid. It is worth mentioning that one of the CRTC arguments was the growing popularity of wireless services
offered by independent suppliers. However, at time of writing, rumours about the fact that some of those providers
may be bought by Canadian empires.
""" The CRTC seems to be interested in that approach, despite reservations from certain stakeholders, in particular
Er;se Office de la protection du consommateur.

CRTC. “Telecom Notice of Consultation CRTC 2012-557-3”, CRTC, Ottawa, Canada, October 11, 2012, Section
1[},;].2 [Online] http://crtc.gc.ca/eng/archive/2012/2012-557-3.htm (page visited on June 18, 2013).

Ibid. Section D1.4 of the Code.
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iii) Usage management tools and systematic information

With this Code, the Commission also wishes to standardize the usage of management tools. In
the Code’s draft, the Commission proposed including the obligation for providers to provide a
usage report on their Web site, send usage notifications by text messages free, for all services
that include a usage limit (voice, text message and mobile data). Also, a proposal for the
protection of consumers using a service not included in their plan should be included. According
to the draft proposed by the Commission, the consumer would be notified by text message on
the usage price of the service, when the customer uses it for the first time.

Notifications sent by text messages were also proposed for consumers who access a roaming
network; these notifications were to mention the charges applicable in that zone for voice
services, text messaging and data. The Commission also questioned the relevance of proposing
a limit on excess charges of all types of services together, established at $50. After reaching
this limit, the consumer’s services would be interrupted until the next billing cycle, or until the
consumer accepts explicitly to pay some extra charges'®. Therefore, the Commission opened
the door to a question that was debated by multiple foreign regulators.

The Commission also questioned the relevance of addressing some additional obligations for
suppliers, like deactivating the data access on phones when consumers subscribe to services
that don’t include and access mobile Internet. The Commission also proposed giving the
consumer the possibility of deactivating on his phone, access to some optional services that

may generate extra usage fees'®'.

iv) Parties’ replies to the proceedings

Some provisions from the Commission received favourable response from an important
proportion of the parties during the proceedings. The obligation to provide a usage report, which
most of the key providers already do, was not the object of significant debates. The idea to offer
a personalized information summary was also accepted by most parties during the proceedings.
Some providers, however, asked for maximum flexibility on the content of this personalized
summary; also insisting on the fact that the obligation to give a summary would come only after
conclusion of the contract. Some asked that the obligation to allow for such a summary applies
only on the consumer’s express request. Several consumer defence groups, however, insisted
that standardized information may be provided rather to all consumers before concluding the
contract, so they may shop more easily for their wireless services. This last approach
corresponds to the model adopted in Australia.

Proposals on usage management tools received uneven response. It is worth saying that
suppliers generally agreed with the idea to offer notifications by text messages for the use of
mobile Internet, but, some were rather unconformable with the idea to do the same for other
services submitted to usage limits, on the grounds that some of these tools would be expensive
or difficult to implement, or simply because the consumers, according to some industry
representatives, don’t want to receive as many notifications'®%.

'8 CRTC. “Telecom Notice of Consultation CRTC 2012-557-3", op. cit. 178, Section D5.2 of the Code.

181
Ibid.

'82 That notice was sent by the ACTS as part of their final written observation submitted to the Commission on March

1, 2012.

CANADIAN WIRELESS TELECOMMUNICATIONS ASSOCIATION. Re: Telecom Notice of Consultation 2012 - 557

Proceeding to establish a mandatory code for mobile wireless services — Final written comments, CRTC, Gatineau,

Canada, March 1, 2013, 12 pages. [Online] https://services.crtc.gc.ca/pub/ListelnterventionList/Default-

Defaut.aspx?en=2012-557&dt=f&lang=e (page visited on May 23, 2013).
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The proposed tool in the Commission’s draft that was, by far, the topic of the greatest
controversy was the obligation to offer a tool that would limit exceeding fees. This idea was first
presented by some stakeholders during the proceedings. It was inspired by the European model
implemented to limit mobile Internet fees in roaming'®®. Following that, other groups raised the
idea that such a tool may be relevant for all wireless services that may generate excess usage
fees'®*. All consumer defence and public interest groups were in favour of such a management
tool, that it should be implemented to manage excess fees in general or only to manage
roaming fees. Service providers, on their part, opposed the proposal, some indicating that it was
not worth it to invest money in tools that consumers would find annoying (even though a service
provider already offers this type of tool to limit excess fees generated with the use of a roaming
network'®).

Finally, it is worth noting that if the objective of some stakeholders was to find a way to
substitute the federal code from the provincial consumer protection laws, the Commission, for its
part, proposed rather a clause that would confirm the peaceful coexistence of the rules dictated
by various proceedings:

A4. The Wireless Code is to be interpreted in favour of the consumer and must not be
interpreted in a way that prevents a consumer from benefiting from any other federal or
provincial law or regulation which is more favourable to the consumer. "%

We notice, however, that the approach proposed by the Commission, if it constitutes without a
doubt a thorn in the side of the main wireless service providers, is similar to the one that was
prescribed and included in Section 1.1.7 of the Australian industry’s telecommunication service
providers Code of conduct. That approach also complies with the concerns raised by several
consumer groups who participated in the proceedings, who argued for coexistence of available
remedies for consumers and also claimed the dangers of reducing the scope of provincial laws,
which contrary to the “medication” provided via the CCTS, allow for the collective defence of
consumer rights'®’.

'83 The Public Interest Advocacy Centre a made part of the public record its research on data and roaming fees.
PIAC. Consumers and Wireless Data Roaming Fees, PIAC, Ottawa, Canada, December 10, 2012, 62 pages. [Online]
http://www.piac.ca/telecom/canadian_consumers_expect _better protections_for_international_roaming_fees/ (page
V|S|ted on May 23, 2013).

* N.B.: This was the case for Union des consommateurs which raised this concern in some of its submissions. Our
main concerns are available online.

UNION DES CONSOMMATEURS, Allocution prononcée par Sophy Lambert-Racine devant le Conseil de la
radiodiffusion et des télécommunications canadiennes, Monday, February 11, 2013 et Observations finales, remises
au Conseil de la radiodiffusion et des télécommunications canadiennes, Union des consommateurs, Montréal,
Canada, February 11, 2013, 40 pages. [Online] http://uniondesconsommateurs.ca/wp-
content/uploads/2013/02/120210 UC-CRTC-observations-F3.pdf (page visited on June 4,2013).

° RENNIE, Steve. Rogers, “Telus urge telecom watchdog to scrap proposed cap on data usage”, Maclean’s,
Toronto, Canada, February 12, 2013. [Online] http://www2.macleans.ca/2013/02/12/rogers-telus-urge-telecom-
watchdog-to-scrap-proposed-caps-on-data-usage/ (page visited on May 23, 2013).

'8 CRTC. “Telecom Notice of Consultation CRTC 2012-557-3", op. cit. 178, Section A4 of the Code.

'87 N.B.: Union des consommateurs, the Service de protection et d’information du consommateur and the Samuelson
Glushko Canadian Internet Policy and Public Interest Clinic, as well as some recent entrants on the wireless service
market have defended the relevance to conceive an applied Code of conduct complementary to the existing
provincial laws. All stakeholders’ submissions are available on the CRTC Web site, telecom file 2012-557.
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CONCLUSION

The Internet is used by the entire population, not only to surf the “information highway”, but also
to download the most diverse contents to exchange with family and friends, and to watch
streaming videos and movies, etc. For many consumers, the Internet has a huge potential,
because it could replace all traditional communication services. A privileged mode of
communication and universal content platform, an ever-growing number of consumers wish
from now on to access it anytime and anywhere.

Telecommunication service providers depend on the revenue generated by the Internet access
services by mobile network, which now extends beyond, according to some estimates, the
profits generated by phone calls. Mobile Internet is definitely the new black gold for WSPs and
they are very conscious of it. Of course, Canadian consumers don’t use their mobile device as
frequently as the French or the Americans, but their smart devices are used by a proportion of
fast-growing users. In fact, rare are consumers now who want to buy a mobile device with the
intention of only using the phone functions.

To the contrary, consumers who buy this type of device which provides access to mobile
Internet are most probably seduced by these extended functions, without knowing, however, in
many cases, what these extended functions actually represent in terms of additional charges.
Consumers that make the mistake, after purchasing their device, to only trust forecast tables
from those providers they consulted to assess their needs, will soon realize the approximate
nature of the information disclosed to them upon purchase. Huge bills or exceeding the limits
faster than expected might as well be their reality.

The fact that access to the Internet is offered via mobile networks by providers for the past
years doesn’t guarantee a satisfying knowledge of services by consumers. In fact, the popularity
of these services is quite recent, followed closely by smart devices. An important proportion of
consumers still have a limited knowledge on the operation of mobile Internet and its pricing
modes. Furthermore, some of the consumers’ basic notions on the traditional Internet access
services, that is, by wire or cable network, simply don’t apply to the usage of a mobile device
and a cellular network. In fact, these services are currently a lot more expensive and subject to
usage limits which are at times too restrictive than the residential Internet access services. The
conditions of usage, different and more restrictive, may generate surprise charges; consumers
sometimes have difficulty understanding what usage limit is exactly, and what they can do to
avoid exceeding that limit.

Our survey seems to indicate that consumers count most often on the various
telecommunication service providers to obtain information on mobile Internet. In all cases, the
information provided online is by far the most consulted when consumers shop for their smart
devices and their wireless services.

Unfortunately, no single source is ideal for the consumer. In fact, users, here and elsewhere,
showed their dissatisfaction on the information provided to them. Even for those who are used
to using such extended services, some basic information on mobile Internet is still now well
known. For us, it seems evident that the lack of consumer information and the scarcity of
reliable and comprehensive resources at their disposal don’t allow them to fully benefit from a
service that is transforming the Internet access services market.
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Our field research outlined the numerous difficulties that consumers may encounter when they
are looking for information on various services and on the available plans and their conditions of
usage. In fact, not only is the degree of understanding of the information offered quite variable
from one provider to the other, from one means of communication to the other, even from one
page to the other, but we have also noticed that important information for the consumer is
displayed and spread in a disorganized way, which reduces its accessibility and possible
comparisons. Information on the terms and conditions, or on fees, is often confined to sections
that are not easily or spontaneously accessible. Documents explaining the proposed usage
limits give only approximate information on a service that is extremely complex to understand.
Furthermore, when information management tools are available, their advertising is often
insufficient to allow consumers to learn the ways how to effectively manage their expenses.

Even if providers multiply their initiatives to better inform consumers on the operation of mobile
Internet, we have to conclude that that information is often confined to some sections less
visible or not, that will not be consulted spontaneously by a consumer before he/she buys a
device or starts to use mobile Internet. However, some information on the operation of mobile
Internet seems essential, since the impact of consumers’ lack of awareness on the speed at
which usage limits imposed by providers will be reached by the user, and on the charges that
could be billed to them.

Besides the problem of physical accessibility of information, we also note an accessibility
problem to the vocabulary used. The terminology proper to wireless services is not necessary
well-controlled by consumers, who request, in a significant number how to standardize the
terms used by providers. Finally, it is worth mentioning that in some cases, consumers indicated
that they don’t trust providers. This mistrust may be from being cautious. Our field study showed
that it could be difficult to find neutral, objective information from providers that do not only
include sales arguments.

It is worth noting that providers are the masters of services they offer and the ways of pricing
them; wireless services are still largely deregulated in Canada. That freedom also places
substantial accountability on them. If they proudly display their various initiatives, some refuse to
recognize any relevance to the idea of being proactive. According to them, it is the consumer’s
responsibility to get the information or to research the information they may need (even if they
ignore what information they should get). Some of them said that the majority of consumers
know how smart phones and wireless services work. The detailed results or our survey seem to
rather demonstrate the opposite...

It is true, of course, that consumers also have the responsibility to get information. The WSP
and the CRTC also expressed their views, but they recognized at various levels, the relevance
to adopt new regulations aimed at standardizing the information provided to the wireless service
consumers, thereby admitting that consumers don’t currently have the means to be adequately
informed about their wireless services.

Of course, the concerns raised here are not exclusive to Canada: our study demonstrated that
they have also been raised abroad several years before Canada began to seriously question
the best ways to inform the users of wireless services. It is a generally admitted fact that:
consumers have a lot of difficulty effectively managing the use of such an abstract service as
mobile Internet access within the limits that may seem to them to be just as abstract. So many
factors may influence mobile data consumption. Legislators and regulators came to the
conclusion that consumers absolutely need reliable tools to monitor their usage and avoid
“shock bills”.
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Tools that were spontaneously proposed by the industry didn’t fulfill the needs of all consumers;
foreign regulators chose to standardize the various usage management tools. We observed that
the standards adopted in the United States, Australia and Europe are quite uneven: if some
favoured flexible measures that lean on the accountability of the service providers (U.S.A.),
others rather came to the conclusion that rugged measures were being imposed: Europe
imposes severe pricing regulation and Australia imposes particularly strict information
obligations.

The spotlight is now focused on Canada where various stakeholders have shared a multiplicity
of perspectives that tend to defend interests that despite what they say are really not the
consumers’.

Various provincial legislators took a position on the issue and have updated their respective
consumer protection laws to adapt to the wireless service providers’ practices and to the
particularities of that service that were the subject of numerous significant complaints. The
CRTC Code of conduct will be effective soon. In all cases, there is no doubt that the solutions
intended or adopted are only the first step of a reflection that will constantly need to be re-fed to
follow the unbridled technological progress of the wireless service sector. Already, provisions
that came into force in Québec some three years ago would have to be refreshed.

Consumer need for information on wireless services is multiple, since the present services are
complex. Consumers need to obtain more information about the operation of smart devices,
mobile Internet, pricing and on the ways to control their usage, as long as consumption limits
are imposed. Therefore, the goal is ambitious for the industry, legislators and regulators. They
will have to find the necessary balance in the measures that will be adopted to reduce the level
of dissatisfaction of consumers. In addition, merchants will have, more than ever, to
systematically offer consumers all relevant information about adequate operation of services,
prior to the purchase of a device allowing access to a wireless network, before and after the
conclusion of an agreement.

In all cases, the first steps already made by various legislators, regulators and members of the
industry are going in the right direction. Our study, however, allowed some issues and problems
to be addressed, as well as some innovative solutions that may be intended in Canada. We
studied numerous solutions that were adopted abroad which are, however, quite recent and
which will need to be studied again with hindsight in the coming years. However, the fact that
Canada may take its inspiration from foreign measures, it may take the very best from every
solution adopted to become a model in wireless service consumer protection.

Finally, other studies will need to be made to support the results of this research. In fact, we
focussed our efforts most specifically on informative and promotional documents provided by
telecommunication service providers, but deeper studies could be made on the information
provided by other sources. A more detailed study of the information provided by smart device
manufacturers, mobile app creators or even by independent information sources frequently
consulted by consumers deserves to be realized.

Furthermore, we believe it is necessary to insist on the fact that issues related to usage limits
are not the unique prerogative of mobile Internet access services. Solutions adopted here and
elsewhere to better inform consumers should also take into account other services that may
generate excess fees, in particular phone calls, text messaging, photo and video messaging, all
types of services billed in roaming, etc.
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Finally, if we observed some gaps on the information related to usage limits and terms and
conditions of mobile Internet, we observed that lack of clarity and understanding of the
information provided seem endemic in the telecommunications sector. Some research on
subjects under control like mobile Internet will not allow the quality of the information provided in
a global perspective to be evaluated. We consider it is essential to identify all the gaps in terms
of information provided on telecommunication services, and more specifically on wireless
services to find ways to enhance and clarify the information so that consumers may truly make
informed decisions. It is, according to us, a sine qua non condition for positive reversal in the
favour of telecommunication services consumers, who have, for too long, suffered the
consequences of an anemic competition on which the regulators have unfortunately closed their
eyes.
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RECOMMENDATIONS

Whereas, since they are counted by the Commissioner for Complaints for
Telecommunications Services (CCTS), consumer complaints related to wireless services
keep growing;

Whereas, mobile Internet services access is growing in popularity among users;

Whereas, mobile Internet services are an important source of profits for the Canadian WSP,
and the average revenue generated by Canadian wireless services users is one of the
highest in the world;

Whereas, mobile Internet access plans with lower usage limits are those allowing providers
to accumulate the most significant revenues;

Whereas, Canadian consumers in general have difficulty understanding how mobile Internet
services access works, what exactly their usage limit is, and how to monitor that usage;
Whereas, some functions or apps may access mobile Internet without the knowledge of the
user and generate excess charges;

Whereas, consumers don’t have enough tools allowing them to effectively monitor and
control their usage;

Whereas, various usage management tools are already offered or used by various
Canadian and foreign providers;

Whereas, the only arguments from the industry to reject additional protection measures for
the users are financial arguments, and the technology allowing to implement these
measures;

Whereas, consumers must be able to compare offers that are presented by various
providers;

Union des consommateurs recommends to the CRTC:

1.

To impose on service providers the obligation to inform consumers, before or after the
conclusion of an agreement, that some functions or apps may access mobile Internet
without their knowledge and generate excess charges, identify these functions and provide
reference to a source that clearly explains how to limit that bandwidth consumption;

To impose on the service providers the obligation to offer consumers the opportunity to
deactivate access to data on a new device;

To adopt the following measures as intended within the framework of the CRTC hearings on
the wireless services Code, and impose on service providers:

Personalized information summary

3.1 A summary of the provider’s offer, personalized according to the options chosen by the
consumer, must be provided to the consumer before the conclusion of an agreement;

3.1.1 The personalized information summary has to be made available electronically or on paper,
according to the consumer’s preference;

The information provided in the personalized summary must be standardized, in its form as well as in
its content, to facilitate consumer understanding of the different service offers. The personalized
summary must include, in particular:
- The usage limit in the plan for the use mobile Internet;
- The price per megabyte of the Internet access, for the capacity included in the plan as well as
for the additional megabyte or outside the plan;
- A comprehensive list of services payable by the user that is not included in the chosen plan,
with their applicable fees;
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An explicit mention that the usage fees in roaming are higher than the usage fees in a zone covered
by the provider, for each service which fees are higher, with a way to easily obtain more information
on the applicable charges;

- Comprehensive information on the usage monitoring management tools offered by providers;

Usage management tools

3.2 Service providers must provide all subscribers, in the listed situations, with the following usage
notifications and usage management tools:
- A usage notification by text message for services that include a usage limit. Such notification,
sent when the usage reaches x%, y%, and z% of the usage limit intended in the plan, must
include the consequences related to the reach or possible excess of the usage: interruption of
service or imposing of excess usage fees, amount of the excess charges, measures to
undertake, when appropriate, to authorize the excess;
- A notification of the applicable roaming fee by text message, when entering a zone where
these charges are applicable, or when entering in a zone where the charges are different;
- A notification by text message when a service not included in the plan is used for the first
time, indicating the applicable charges for the use of that service;
- The limit of the excess charges for the services that include a usage limit.

The Commission has to ensure that usage management tools do not keep the user from dialing an
emergency call (911), to receive calls or reach his/her service provider to reactivate his/her
device;

The notifications must provide updated information and be available for the devices accessing mobile
Internet via a cellular network by text message or email, for postpaid as well as prepaid services;

4. To verify whether the usage management tools intended in the wireless services Code and
offered on the market, are effective and meet the needs of consumers so that adequate
modifications may be brought to the Code upon the time of review;
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- Whereas, several foreign authorities have already found and adopted various solutions to
minimize the risk of “bill shock”, by regulating some charges, or by ensuring that the
provided information to consumers is complete and precise before purchase, as well as
before and after the conclusion of an agreement.

- Whereas, foreign regulatory authorities have implemented initiatives to offer consumers
information on wireless services to help them limit their excess usage fees;

- Whereas, the CRTC created, in 2012, the position of Chief Consumer Officer whose role is
to better understand consumers concerns, particularly on research activities, and to bring
them to the attention of the Commission;

- Whereas, no in-depth studies have been made on “bill shock” related to Canadian wireless
services;

Union des consommateurs recommends the CRTC:

5. To give the Chief Consumer Officer the mandate to undertake in-depth studies on the level
of knowledge of consumers on mobile Internet services access, on the level of
understanding of Canadian wireless services offers and to bring to the attention of the
Commission, the consumers’ understanding and information-related issues;

6. To determine, following the report to the Consumer Officer, measures that would be
necessary to simplify the Canadian services offer, or to ensure that they are understandable
for all users;

7. To give the Chief Consumer Officer the mandate to conduct more in-depth studies on the
financial impact of unpredicted usage charges related to the use of wireless services, as
well as on all factors that may generate for consumers surprise charges related to wireless
services;

8. To ensure that Canadian consumers are offered neutral and comprehensive training on the
functioning of mobile Internet access services and wireless services on usage limits and
ways to limit charges related to these services;

8.1 By imposing new information obligations to providers;

8.2 By holding consultations for the implementation of a neutral and comprehensive
comparison tool of wireless service offers and mobile Internet access, that would
allow comparison of various offers from all providers according to common criteria to
be undertaken, and determine what impartial and independent element would
receive the mandate to produce and update that tool;

Union des consommateurs recommends the Office of Consumer Affairs:

9. To specify, complete and publicize its “Cellphone Choices for Canadians: A Practical Guide
to the Canadian Cellphone Marketplace” document, so that consumers may easily obtain
detailed information on the operation of mobile Internet on various wireless devices, and on
the ways to manage their expenses related to the usage of that service;
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Whereas, service providers use various ways to inform consumers on mobile Internet and
the information provided is often unclear;

Whereas, differences in the terms used by the providers must uniformly qualify the services
used for mobile Internet, and to quantify and calculate the usage of services which prevent
consumers from adequately comparing the offers provided and effectively using the services
they choose;

Whereas, service providers are the privileged source of information for consumers who want
information on mobile Internet;

Union des consommateurs recommends the CRTC:

10.

11.

12.

To reflect on the relevance to ensure standardization of the terms used in the wireless
service industry to qualify, quantify and calculate various services that may generate excess
charges on wireless telephony and mobile Internet;

To consult Canadians, within the framework of this examination, on the terms used in the
wireless services sector to ensure effective standardization;

To determine in what instance, if appropriate, standardization will be applied;

Whereas, wrong billing generated by mobile Internet has become such an issue that several
class actions were initiated on this issue abroad;

Whereas, access to the Internet via a mobile network provides a very different surfing
experience from one provided by a computer, and that companies in that sector may
propose some contents at competitive rates, giving them a preference compared to all other
content offered on the Web;

Whereas, access to Internet in roaming generated an important number of complaints in
Canada;

Whereas, the possible regulation of these rates related to roaming was not addressed
during the hearings that would have led to development of a Code of conduct for wireless
services providers;

Union des consommateurs recommends the CRTC:

13.

14.

185.

To verity how providers calculate the use of mobile Internet usage of the consumers, to
ensure that the methods used don’t generate overestimation and overbilling;

To confide to the Chief Consumer Officer a research mandate, and when appropriate and
according to these recommendations, hold public hearings on the various pricing modes for
the services using a mobile Internet access, and assess the impacts on the neutrality of the
Net;

To launch a request for comments on the competition and roaming fees.
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Whereas, documents provided by service providers don’t allow consumers to find
information quickly on the operation and pricing of mobile Internet access services before
buying a device or concluding an agreement;

Whereas, documents offered by service providers to help consumers evaluate their needs,
in particular, with the help of consumption tables or data calculators, alone are not enough
to provide precise and exact information on a consumer’s real usage of limited mobile
Internet service access;

Whereas, warnings from providers on unexpected charges that may be billed for mobile
Internet usage or its activation by default are minimal;

Whereas, some foreign authorities have imposed on service providers certain informational
obligations for mobile Internet;

Whereas, issues related to billing are the most frequent cause of complaints recorded by the
CCTw,

Union des consommateurs recommends wireless service providers:

16.
17.
18.

19.

20.

21.

22.

23.

24.

25.

To simplify wireless services offers by reducing the prevalence of usage limits ;

To proactively offer new and former customers the most recent information on mobile

Internet on how to manage their usage;

To adequately raise consumer awareness regarding their subscription to a service that

provides access to mobile Internet, on the consequences of exceeding usage limits and also

raise awareness of current customers when an agreement is modified or renewed;

To ensure that all usage limits, service conditions or applicable excess charges are explicitly

indicated in promotional material, more specifically:

19.1 To avoid that service restrictions or some mentions regarding additional charges
appear only in less accessible or visible sections;

19.2 To provide, in each information brochure and Web page on wireless service,
including the access to mobile Internet, comprehensive information on the offered
services, that mentions more specifically: usage limits, usage restrictions and any
form of additional charges applicable;

To avoid consumers’ confusion on that fact they may fully benefit from all functions using

mobile Internet, if usage limits don’t allow them to do so without paying high excess usage

fees;

To regroup, on their Internet sites, the information related to mobile Internet and multiply the

internal links that lead to its access, so it is accessible as much as possible;

To indicate to consumers, as visible and clearly as possible (in their promotional

documentation) how they may monitor and manage their mobile Internet usage;

To multiply and complete initiatives (of all kinds) to comprehensively inform consumers on

the usage of mobile Internet and how to limit the excess of usage limits and additional usage

charges;

To indicate as visiblly as possible, in consumption tables or data calculators, that the

information provided is only approximate, to mention clearly the specificities on which the

data calculations are based, and to detail as much as possible the various tables and
calculators to enhance their precision;

To improve the accessibility and legibility of monthly bills and to clarify the content to allow a

consumer to quickly find the charges billed on excess usage and functions that have

generated these charges: (for e.g. local calls, long distance calls, text messages or data).
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Whereas, several provincial authorities decided to adopt some laws to circumscribe
consumption contracts more precisely, in particular in the wireless services sector;

Whereas some of these provincial laws are only aimed at cellular devices;

Whereas, several provincial authorities ban some practices, and in particular, ignore
important facts or engage in misleading advertising;

Whereas, consumers very often ignore several elements from service providers’ offers that
may generate additional charges;

Whereas, wireless services evolve very rapidly and mobile Internet access services and
their usage limits may escape some general provisions provided in provincial laws;

Union des consommateurs recommends provincial authorities responsible for the
regulation and consumer protection laws to revise, when appropriate, their regulation to:

26.

27.

28.

Ensure that their laws or respective regulations take into account mobile Internet, and more

specifically:

26.1 Ensure that all provincial consumer protection laws include provisions protecting all
wireless service consumers, and not only the cell phone users;

26.2 Ensure that legislation imposes in the contract clear indication of: usage limits,
exclusions related to usage limits, excess usage fees, and service fees billed by
usage;

26.3 Ensure that the laws impose on the service providers and merchants, the obligation
to advise consumers, upon conclusion of an agreement or acquisition of a wireless
device that the access to data is activated by default on the device, when
appropriate, and to provide a reference to a source explaining how to easily
deactivate that access;

Ensure that the wireless service contract indicates in what circumstances roaming fees are

applicable, that these fees are higher than the usage fees generated by the use of a

coverage network and the way to access more information on all applicable charges;

Ensure that in all circumstances, the consumer may refuse the charges imposed on a

mobile Internet service he/she didn’t agree to use or because the usage conditions were not

timely and clearly explained to him/her;
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Union des consommateurs recommends, in addition, provincial law enforcement
agencies:

29.

30.

31.

To investigate on information practices of service providers and wireless services resellers,
to verify, in particular, if they fail to mention before or at the time of concluding an agreement
on mobile Internet, significant charges;

To investigate advertising practices from service providers and wireless services resellers to
identify misleading commercial practices they may be likely to use on wireless services
including the information provided on usage limits and unlimited qualified services;

To use coercive means at their disposal to ensure, if appropriate, the situation is corrected;

Whereas, the Competition Bureau gave an adverse opinion of the mobility of consumers’
wireless services and that lawsuits were filed against the main providers for misleading
indications;

Whereas, some means employed by service providers to inform their future and eventual
customers on mobile Internet which do not permit consumers to easily understand all the
applicable conditions to the offered service or to easily differentiate the various offers on the
market;

Whereas, promotional and advertising material from services providers remain vague on the
real usage of mobile Internet that may be made without the risk of generating significant
excess usage fees;

Union des consommateurs recommends the Competition Bureau:

32.

33.

To investigate advertising practices from service providers and wireless services resellers to
identify misleading commercial practices which they may likely use on mobile Internet;
To use coercive means at their disposal to ensure, if appropriate, the situation is corrected;
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