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Union des consommateurs, Strength through Networking

Union des consommateurs is a non-profit organization comprised of 13 consumer rights groups.

UCO6s mission is to represent and defend the right
interests of low-income households. Its activities are based on values cherished by its
members: solidarity, equi ty and soci al justice, and improvin

political and environmental living conditions.

UC6s structure enables it to maintain a broad vi
depth expertise in certain programming sectors, particularly via its research efforts on the

emerging issues confronting consumers. Its activities, which are nation-wide in scope, are

enriched and legitimated by its field work and the deep roots of its member associations in their
communities.

UC acts mainly at the national level, by representing the interests of consumers before political
or regulatory authorities, in public forums or through class actions. Its priority issues, in terms of
research, action and advocacy, include the following: household finances and money
management, energy, issues related to telephone services, broadcasting, cable television and
the Internet, public health, financial products and services, and social and fiscal policies.
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Executive Summary

Native advertising is broadly defined as advertising that adapts its form to the platform hosting it.
It aims mainly at blending in the background, to be accepted (even appreciated) more easily by
consumers. In the news media, native advertising takes the form of a journalistic article, and is
occasionally called editorial advertising.

Native advertising is currently a popular marketing method among advertisers. Given the need
for funding from advertisers, the news media adapt their advertising offer to them. The
advertiser can at times: 1) sponsor an editorial article, without getting involved in or influencing
the content; 2) be involved in writing editorial advertising, in concert with a journalist or a
marketing expert hired by the news organization; or 3) write its own content and publish it in an

advertising space on the news organizationos

we b ¢

have in common a visual integration of content witht he news organi zationo6s di

well as the use of the page layout, hormally reserved for journalistic content.

Various methods are used by the news media to distinguish advertising content from journalistic
content. A mention of the advertising nature, beside the content or the hyperlink leading to it,

can inform the reader of t he content 6s commer ci al natur e;

depend on the wording chosen and its location. Several other methods are used for alerting the

t hat

reader about t he content 6s commer ci al natur e: |
hyper |l i nks), the advertiserdéds | ogo, the advertise

involvement of the news organization and the advertiser in writing the content.

While using multiple methods to attr acommdrchale
nature of content is more effective than using a single method, disclosure of the advertising
nature should always be explicit, clear and unambiguous. However, our field survey revealed
that good practices are the exception rather than the rule.

Despite its popularity, using native advertising in the news media is controversial within the
news industry, because it involves serious ethical problems. First, the erosion of the
impenetrable wall that, in the news media, must separate editorial from advertising content
exposes the news organization to a potential conflict between its economic interests, the

r eade

advertiseros i nterests and t he publ i c i nterest,

journalists and undermine public trust in them.

From the consumerés viewpoint, itos certainl
a native form, despite the disclosure mechanisms currently used by the news media. So the

reader can be manipulated by incentives that take the form of ajour nal i st i c ar ti

worse: The public has a constitutional right to independent and quality information, a foundation
of democracy, which is threatened.

Like any advertising, native advertising is regulated by the Competition Act and provincial
consumer protection laws, which prohibit misleading representations and advertisements. A
broad reading of the general provisions would theoretically allow legal control of native
advertising, at least with regard to non-disclosure of or misleading information about its content.

Union des consommateurs page 6
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And vyet, the application of those | aws to
appear well adapted to the digital environment.

In addition, ethical standards have been adopted by self-regulatory agencies and associations
originating from both the news and marketing industries. We mainly find a separation between
editorial and advertising content, as well as a prohibition against disguised advertising.

nat i

vV e

However, those voluntary st an cesuridgindependedde ocrappear

transparency.

Our field survey reveals a misunderstanding of legal standards by the news media, and an
ineffectiveness by self-requlatory agencies in controlling those who adopt reprehensible
practices. Indeed, although some news organizations opt for good disclosure practices, we
found the practices of most of the fifteen Canadian news organizations analyzed to be
reprehensible.

Our consultation of the stakeholders revealed certain points of consensus. Notably, all agree on
the importance of transparency and of the distinction between journalistic information and
advertising. Moreover, the stakeholders generally agree with our identification of exemplary and
reprehensible practices. Still, the idea of imposing a legal and regulatory framework for native
advertising divided the stakeholders.

Our analysis of foreign legislative models identified the existence of interesting legislative
interventions. Not abl vy, Bel gium i mposes an
content, and France applies the presumption of a misleading practice regarding editorial content
in the media when disclosure of the advertising nature is inadequate. In addition, the agency
charged with applying the law against misleading advertising in the United States, the Federal
Trade Commission, has already taken concrete actions regarding native advertising, given its
prevalence.

Lastly, based on the field survey and our analysis, we estimate that tightening standards and
intervening legislatively in matters of native advertising have become necessary, both to
establish a standard framework for disclosing the advertising nature of media content, and to
preserve in practice an impassable barrier between editorial and advertising content.

Union des consommateurs page 7
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Introduction

While author Charles Taylorcal | s native advertising matheeting
Wal | Street Jio chieh) &érdrds Balerd igualilies native advertising contracts

between the news and marketing industries as a Faustian pact?. Native advertising raises, with

reason, many debates in the news and marketing industries. Some acclaim it and boast about

its effectiveness with consumers, while others view it as a clear menace to democracy. At the

heart of the controversy: The difficulty in distinguishing information produced by an independent

and rigorous journalistic process from content that serves mainly commercial purposes, but is

presented in a manner that tends to confuse it with journalistic content.

The digital revolution has caused panic in the media industry, particularly in the written press,

which is recording historic revenue losses. The chain of dependency that used to exist between

advertisers, the news media and news consumers has been weakened, notably through the

arrival of Web giants, which garner a large portion of advertising revenues. In this context, the

news media have been compelled to adapt their advertising offer to the model requested by

advertisers: native advertising in the form of paid information content. Given consumer s
irritation with intrusive advertising, the marketing industry considers native advertising as the
miracle cure in the digital environmentatfirst ndeed,
glance native advertising as such, he is less inclined to use his defence mechanisms. However,

this practice could eventually harm the digital economy itself, because consumers could feel

deceived by this way of presenting biased content.

This study aims at drawing a portrait of native advertising adopting a journalistic appearance in
the Canadian news media. A review of the literature will enable us first to define the concept of
native advertising and identify its uses, detect the models used within news organizations, and
identify the issues surrounding this type of advertising, from the viewpoints of the news media
and consumers.

We will then draw a portrait of the framework that currently applies in Canada on the subject.
We will focus on the legal framework for misleading advertising and false and misleading
representations, and on the voluntary standards provided by self-regulatory agencies and by
journalism and advertising associations.

We will report afterward on the field survey we conducted that aimed at describing the

prevalence and uses of native advertising in the Canadian news media, and at assessing

whet her this type of contentdés advertising natur
highlights of that field survey conducted among fifteen news organizations that disseminate

information in Canada on their digital platform (websites, mobile applications, Facebook).

Following our field survey, we also consulted various stakeholders, i.e. the news organizations
analysed, associations representing journalists, the media and the advertising sector, self-
regulatory organizations, and academic experts. We  wi | | report positoress aqgar t i ci |

1 Charles R. TAYLOR, Native Advertising: The Black Sheep of the Marketing Family, International Journal of
Advertising, vol. 36, No. 2, February 1, 2017, p. 207.

2 Joe POMPEO, 'Wall Street Journal' editor Gerard Baker decries native advertising as a 'Faustian pact', Politico
Media, September 25, 2013, online: <https://www.politico.com/media/story/2013/09/wall-street-journal-editor-gerard-
baker-decries-native-advertising-as-a-faustian-pact-001773> (page consulted on February 14, 2018).
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views.

We will then discuss the adequacy of current standards in countering the potential misleading
effects of native advertising and in ensuring the transparency of that practice. To that end, we
will draw a summary portrait of standards prevailing in the European Union, the United States
and Australia, to compare those standards and identify the best practices.

Our report will close with a few recommendations to better regulate that practice.
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1. Native Advertising: General Principles

1.1 Definition

No consensus currently exists on the definition*o f fAnat i v e* Amabrdimgly, twe \sili useg 0
a definition for the purposes of our study, while taking into account other ones found in the
current literature.

An advertisement is a messageit he content of which [ é] i's contrc
the advertiseroand t hat ai ms at influencing conssiimer so
Claude Cossette defines advertising as a fi ¢ 0 mmu n i eclanigue ovith the main purpose of

promoting a brand image to induce among the public a favourable attitude toward a brand or

product®.o

Native advertising is above all a type of advertising. Its particularity is to integrate naturally, if not

imperceptibly, with its environment, as though it were native to it, by adopting its form?’; this type

of advertising aims at #fAintegrating spd.ofssbimed con
terms of the visual aspect, and even at times attempting to present a certain relevance to the

journalistic content offered to the target audience®. Thus, native advertisingit r ansmi ts val
and information to promote a product and/or a brand, in a subtler form*®0 t han st andar
advertising.

30ur research project puleittindigene, 6resned , by heh ¢ Rr®andikavigb@ unci | i n
v. La Presse+, Quebec Press Council, October 2, 2015, D2014-12-061; D2014-12-070 (QC CPQ), online:
<https://conseildepresse.qc.ca/decisions/d2014-12-061-d2014-12-070/> . Ho we v e r publicith eativede rins fimor e

widely used in the industry. The Office québécois de la langue francaise indicated (January 24, 2018) that the latter

term is the preferred one for naming this type of advertisements, which is the object of our study. We thus decided to

use the preferred term in this report. N.B. 7 The OQLF record consulted has since been modified and now expresses
reservations about use of the term. For its part, the govern
still sugpublsitesatve.si ARgBBEI C SERVI CES AND PVFROOCURBMBENT cGCGAND nati ve
Record 1, TERMIUM Plus, March 28, 2018, online: <http://www.btb.termiumplus.gc.ca/tpv2alpha/alpha-
fra.html?lang=fra&i=1&srchtxt=publicite+native&index=alt&codom2nd_wet=1#resultrecs>.

4 INTERACTIVE ADVERTISING BUREAU (IAB), The Native Advertising Playbook, December 4, 2013, online:
<https://www.iab.com/wp-content/uploads/2015/06/IAB-Native-Advertising-Playbook?2.pdf> (document consulted on

June 24, 2018), p. 2 ; Mitch JOEL,We Need a Better Def i ni,Hanard BugsifiessiRéveew,i ve Advert
February 2013, online: <https://hbr.org/2013/02/we-need-a-better-definition-of> (page consulted on June 24, 2018).

5 AD STANDARDS (ASC), Canadian Code of Advertising Standards, revised in October 2016, online:
<http://www.adstandards.com/en/Standards/canCode OfAdStandards.pdf> (document consulted on February 13,

2018).

6 Claude COSSETTE, La Publicité de A a Z. Dictionnaire technique francais-anglais, Quebec, Les Presses de

| 6Uni ver si t ®221.®0urdrdnslatich.0 0 6 , p .

‘"Bartosz W. WOJDYNSKI , ANative Advertising: Engagement, Decerfg
Brown, Valerie K. Jones, and Ming Wang (Editors), The New Advertising: Branding, Content and Consumer

Relationships in a Data-Driven Social Media Era. Traditional Advertising Transformed, Praeger, Santa Barbara,

September 2016. Also: Robert A. GOTTFRIED, Six Ways This Article Is Most Definitely Not an Ad: Deceptive

Marketing and the Need for Clearly-Defined Disclosure Rules in Online Native Advertisement, Loyola Consumer Law

Review, vol. 27, No. 3, 2015, p. 401.

8 Proulx and Lavigne v. La Presse+, op. cit. note 3. Our translation.

9 Bernard DAGENAIS, La publicité : stratégie et placement media. Ou comment choisir la campagne intégrée la plus

efficace, 2"e d . , Quebec, Les Pressespd® | O6Universit® Laval, 1997,
10 CONSEIL DES DIRECTEURS MEDIAS DU QUEBEC (CDMQ), Le Native Advertising : une nouvelle opportunité
pour | es a,pnloaniine <https/bdma.ca/data/IDVGD704/le-native-advertising.pdf> (document consulted

on February 11, 2018). Our translation.
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The concept of native advertising thus pertains mainly to the form of advertising i to any
advertisement presented in a form that visually reflects the one adopted by the host platform**.
Such an advertisement takes the form of a tweet on Twitter, a publication on Facebook or
information content'? presented by a news organization!®, A consumer may thus not perceive

the advertising nature, because of wvisual 1integra

From the advertiser s 6 vi ewpoi nt , native advertising
content and offer readers sufficiently interesting content for them to miss at first or to forget the

advertising nature. Il ndeed, i by oatemtirea the editpriale di t or i

space of the host site, advertisers would raise more interest!*.0 In other words, a news

organi zationdés readers are intended to hmae

native advertisement will be useful, interesting or entertaining, and to associate it with the news
organization publishing it and with the rest of the editorial content.

Purists even state that an advertisement is correctly considered native only if its content

har moni zes with the $ingethe agverisenfet mosd merge withithamn ,

platform®®. Otherwise it would stand out and lose its native aspect!®. In that sense, a reader
would have to be unaware at any moment that he is in the presence of native advertising:
flilnherent in that statement, of course, is that native advertising is done right only when
deception is not just involved but accomplished'’.o

The Conseil des directeurs médias du Québec provides the following definition:

Le Native Advertising se &®dapacité d se thbideebor d
dans son contexte de diffusion en misant sur la pertinence du contenu développé
dansunenvironnement pr®cis et consult® par
O6 Br i e n ,surle site Mashable et personnalité reconnue des médias, une
publicité native diffusée sur Facebook serait nécessairement différente si elle

était publiée sur LesAffaires.com ou sur ici.radio-canada.ca.

[ é]

11 Robert A. GOTTFRIED, Six Ways This Article Is Most Definitely Not an Ad: Deceptive Marketing and the Need for
Clearly-Defined Disclosure Rules in Online Native Advertisement, op. cit. note 7, p. 401.

2Zwe will di scuss belowtitthred conrmteen 2.12.0 Snéeein Bl eartmidonng t he

bet ween Editorial and Advertising Content. o

BRegarding the print media, the term fi)dshistused:iChallesadverti si ngo

MOUMOUNI, A Quand | as epnubblle c”i tI®d irrefsbrangos Barntenedal.,iPratiqiva moeatrices en

communication publique 7 Journalisme, relations publiques et publicitt, Qu®bec Ci ty, Les Presses de
Laval, 2005, p. 135.

14 Dany BAILLARGEON et al., i Co n f s et convergencesréthiques entre marketing et information autour de la

publ i ci t @rofessibnhalisation et éthique de la communication. Des principes a la formation, No. 5,

Communication & Professionnalisation, Presses universitaires de Louvain, No. 5, 2017, online:
<https://ojs.uclouvain.be/index.php/comprof/article/view/863>, p. 40. Our translation.

15 Matt CARLSON, @A When news sites go nat iiedtarial Rvaeieresponsetogatitehe adver t i
adver t iJsurnaligng vol. 16, No. 7, 2015, p. 858.

16 Charlie WARZEL, The Real Probl em With Th eAdweel, Jamuary 16 @313, 8nnen s or ed Post
<http://www.adweek.com/digital/real-problem-atlantics-sponsored-post-146553/> (page consulted on February 15,

2018).

17 Erin E. SCHAUSTER, Patrick FERRUCCI and Marlene S. NEILL, ANative AdvertisimmHpwl s t he Ne

Deception Affects Sémerican BefRwosapSuiensst, \wl 60,iNb.y12) 2016np. 1420.
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Par d®finition, i ndbexi ste donc pas vrai ment
Advertising : sa capaci t ® ° changer de forme et sOadapter
|l 6accueill e est ce qui caract®rise |l e mieux cet

For the purpose of this study, we define native advertising as any advertisement intended for
consumers that uses the formats and codes of the digital host platform, to integrate visually with
the platform6s native content in of.der to merge w

Although native advertising can take various forms, we will limit our analysis to editorial
advertising found in a journalistic context, in which a news organization publishes written
articles. That includes any type of content 1) that offers information; 2) in writing; 3) on a news
organi zat i oamd4y thay Hambedn cantrolled directly or indirectly by a third party. Our
research will therefore include, notably, what is called sponsored content, informercial or other
terms designating information content paid by an advertiser®,

1.2 Emergence of the Concept and Rationalization

The first use of theter m finati ved to designate this type of
2011%; but the concept of integrated advertising that resembles editorial content is not new in
the news media?2. In fact, infomercials fiadverti sing presented with the

content*0 ©@edi t ori al adyv e rpublicationd®y wasnateady tused by the news

industry well before the digital revolution®. Already in 1990, the Quebec Press Councilfid e c i d e d
tosound t he balcarume it iwas c o-mareefrequenduseboy joutnéligtic e v e r

18 CDMQ, Le Native Advertising : une nouvelle opport umop.cit@oteldur | es annonceur s
¥®See notably: B. W. WOJDYNSKI, #fANative Advertisingp. Engageme
cit. note 7.

20 In the context of a news organization, we take it for granted that the advertiser will generally pay for advertising

content published on the organizationés platform, and that t
content directly or indirectilryforsmataiton i anerst evret .use the term
2’Fred Wil son was reportedly first t o usnative, Dnbat2wilfihoanhf e€hen
fnative advertisingoper se: Sam PATTISON,Nat i ve advertising doesnihéGuardand t o be ro

April 11, 2014, online: <https://www.theguardian.com/media-network/media-network-blog/2014/apr/11/native-
advertising-content-marketing-fred-wilson> (page consulted on June 24, 2018).

22 See notably: C. MOUMOUNI, fiQuand | a publ i ci t ® op. @tsnetelBlpp. 234andfolpD. nf or mat i o1
BAILLARGEONetal, AConfront at i onasp.cd notecld ppv 30431 MankaCOBDINGTON, AThe wall
becomes a curtain. Re vh ussiitn ensgs jboouwr mdad ri ysomoisn nMawist Car |l son and
Boundaries of Journalism: Professionalism, Practices and Participation, New York, Routledge, 2015, pp. 75-76;

Bartosz W. WOJDYNSKI and Guy J. GOLAN, @A Native Advertising and the Future of
American Behavioral Scientist, vol. 60, No. 12, 2016, p.1404; Bong-Hyun KIM, Yorgo PASADEOS and Arnold

BARBAN, iOn the Decepti ve Eflfaebcetlievde nAedsvse ra fblads GdinenUReaiionsdant ds oU n n
Society, vol. 4, No. 3, 2001, pp. 265-266.

23 COSSETTE, La Publicité de A a Z, op. cit. note 6, p. 224. Our translation.

24 paul ROUX, Lexique des difficultés du francais dans les médias, Editions La Presse, updated on January 1, 2010,

online: <https://issuu.com/cyberpresse/docs/lexigue2010> (page consulted on June 24, 2018). Our translation.

Whil e the dforharciali ©i dn laifsjtdiucr ncaont ext , coincides with that of
advertising formats, such as fAsponsored |inks, 0 leading dire
news media. See notably: D. BAILLARGEON et al., i Conf retntcadn weirsg etnnote 181, pp. 32 and fol.

Union des consommateurs page 12


https://www.theguardian.com/media-network/media-network-blog/2014/apr/11/native-advertising-content-marketing-fred-wilson
https://www.theguardian.com/media-network/media-network-blog/2014/apr/11/native-advertising-content-marketing-fred-wilson
https://issuu.com/cyberpresse/docs/lexique2010

Native advertising: Information or illusion

processes in infomercials. These practices, which lower the barriers between advertising and
news, endanger the journalistic phttoiffensason*onds cr ed

Despite the definitionsd similarity, wha't we cal
service advertisements that adopt the form or regular reporting?’, whereas the concept of native

advertising includes several forms of informative content of a commercial nature, and is not

limited to journalism. For example, native advertising is used by Google (a champion, with

Facebook, in terms of profits from native advertising?®): native advertising takes there the form

of a hyperlink paid by a third party and appearing in search results, so as to be confused with

Aunpai do results

The rise of this type of advertising in recent years results from, among other things, its

effectiveness with the consumer, in an era when he has developed defence mechanisms

against traditional advertising. Already sceptical about advertising®®, he has immunized himself

against some of its forms (banner blindness®) and uses tools, ad blockers, that prevent
advertisements from even appearing. A study by the Interactive Advertising Bureau (IAB)

indicates that consumers would be more inclined to view a native advertisement than a banner
advertisement®>. Nat i ve advertising thus attracts consumer :
effectively T two of the main goals of marketing®.

26 Julien ACOSTA, Publireportage : |l e Conseil d e p Nuebkes Rressl@unnileMay 4) E990aonlimes
<https://conseildepresse.qc.ca/actualites/nouvelles/publireportage-le-conseil-de-presse-donne-lalerte/> (page

consulted on May 25, 2018).

27 Beauchamp v. Le Courrier du Sud, 2011 CanLlIl 85232 (QC CPQ), par. 5.

28 Robert HOF,Nat i ve Ads Arrive: Theyol |l B e Habribes, ®drch 21, 2017 onlisep | ay Spen
<https://www.forbes.com/sites/roberthof/2017/03/21/native-ads-arrive-theyll-be-half-of-all-display-spending-this-
year/#267b47ea5c95> (page consulted on June 24, 2018).

P®AOur characterization of the advertising bslidvedmndtrerefors, one who
not worth processing. That they tend not to believe the information claims does not imply that they are predisposed

toward i nformati on@BERMIAPBR aobECichSPANGENBERGa r fAd Skepticism: The
Consequences of Disbel i e Joarnal oh Advertising, vol. 34, No. 3, March 2013, pp. 310 and 320.

30 Jan PANERO BENWAY, Banner Blindness: What Searching Users Notice and Do Not Notice on the World Wide

Web, Rice University, Houston (Texas), April 1999, online:

<https://scholarship.rice.edu/bitstream/handle/1911/19353/9928505.PDF> (document consulted on June 24, 2018)..

See also: Marie-France BAZZO, Nathalie COLLARD and René-Daniel DUBOIS, De quels médias le Québec a-t-il

besoin?, Leméac Editeur, Montreal, 2015, p. 96.

31 ETHICS ADVISORY COMMITTEE OF THE CANADIAN ASSOCIATION OF JOURNALISTS (CAJ), Sponsored

Content: How Should Journalism Ethics Respond To Advertising Dressed Up As Journalism?, CAJ, September 2015,

online:

<http://caj.ca/limages/downloads/Ethics/caj ethics advisory commitee sponsored_content discussion_paper.pdf>

(document consulted on June 24, 2018), p. 1.

32 Cassandra GODIN-BERGERON, Etude du marketing de contenu et de son influence sur les comportements
doengagement des, cDerswinomrmtckas sbi bl i oth ques de | 6Universit® c
online: <https://archipel.ugam.ca/10761/1/M15212.pdf> (document consulted on June 24, 2018), pp. 25, 27 and 28.
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The arrival of native advertising has createdii et hi c al turmoil 0o in the news
industries®. A disparity exists between the motivations of news and marketing professionals
regarding native advertising®*. That disparity manif e st s t he @i deol ogi cal di f f

ethical principles: whether to provide an unintrusive and engaging experience to reach an
audience that resists advertising, or to maintain content integrity by separating advertising and
journalism?®®.0

Marketing professional s esti mate notably that fAadvertising n
the content must be of quality, and that native a
than traditional advertising®.

News professionals want, on the contrary, a clear distinction between editorial and advertising

content, and estimate that native advertising must be better regulated and identified®’. Some
journalists consider native advertising to be mi
storardoi s used t o fBtThat bding said,ralthdgughonativedoadvariisimg is

unethical according to news professionals, it remains a necessary evil due to the necessity for

news organizations to generate revenue®,

1.3 Native Advertising Models in the News Media

Native advertising in the news media can adopt various models. A 2013 article published by the
American Press Institute identifies in particular three types of offers made by the news media to
advertisers or companies:

1) the advertiser can sponsor an editorial (underwriting model),
2) the news organization can act as an advertising agency (agency model) or
3) the advertiser is offered a platform (platform model)*°.

Accordingly, paid information content ican be pr ovi de dritdely (througreits adver t

communications service or a public relations firm) or by the news organi zat
personnel*.0 According to the Canadian Association of Journalists, none of those three models

constitutes journalism, because the contentiscreat ed t o serve the advertise
rather than the public interest*2.

33 D. BAILLARGEON etal., fAConfront at i on ep.cé. notecld ppv 3 r3g Our tamsdation.
34 1bid., pp. 35-40.

35 |bid., pp. 41-42. Our translation.

36 |bid., pp. 36-38. Our translation.

37 1bid., p. 37.
S8 E.E. SCHAUSTER etal., fANative Adverti si ngpdtsotetlie 142w Journali smo,
¥A[ Nl ecessamynsetiol j ng emé¢ much Ibice,pd4ld fi nancial gaino:

40 Jeff SONDERMAN and Millie TRAN, Understanding the rise of sponsored content, American Press Institute,

November 13, 2013, online: <https://www.americanpressinstitute.org/publications/reports/white-papers/the-four-
business-models-of-sponsored-content-2/> (page consulted on June 24, 2018). See also: Angela

MOMBOURQUETTE, A look at the ethically complex world of native advertising, J-Source, online: <http://j-
source.ca/article/a-look-at-the-ethically-complex-world-of-native-advertising/>.

“4C.MOUMOUNI, fiQuand |l a publicit ® op.etsnstelBpll185. Ourtladslatiorf. or mati on, o
42 ETHICS ADVISORY COMMITTEE OF THE CAJ, Sponsored Content, op. cit. note 31, p. 1.
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1.3.1 Editorial Underwriting

In the editorial underwriting model, the news organization offers the advertiser the possibility of

financially supporting a current editorial article, which would have been written with or without

that funding®®>,t o associate the advertiserds brand with
editorial team*. According to this model, the advertiser usually has no access to the writing of

the article®.

Several major news organizations use this model: BBC World*, for example, and The

Guardian, whi ch now publ i shes i &.pohe Canadiad Assoniatiensof i gat i o
Journalists gives two examples of Canadian news organizations that adopt this model*®: The

Globe and Mail*® and The National Post®.

1.3.2 News Organizations as Advertising Agencies

Some news organizations choose to produce paid information content themselves, in
collaboration with an advertiser, which will thus be involved in producing the content. To that
end, the news organization establishes an in-house advertising agency by recruiting marketing
professionals or journalists®. According to this model, the news organization sometimes
leverages its expertise in writing information content; indeed, in this type of advertising,
ficlontent is king, and who is the king in creating content? The editorial team®2.0

For example, The Atlantic acts as an advertising agency. Among the Canadian press, The
Globe and Mail®*3, Buzzfeed Canada®* and The Toronto Star®® also do this. Similarly, Cogeco

43 J. SONDERMAN et al., Understanding the rise of sponsored content, op. cit. note 40.

44 ETHICS ADVISORY COMMITTEE OF THE CAJ, Sponsored Content, op. cit. note 31, p. 2.

45 J. SONDERMAN et al., Understanding the rise of sponsored content, op. cit. note 40.

46 Mark SWENEY,BBC Wor | d S e roned contedt planswifl threaten impartiality', The Guardian, February
13, 2014, online: <https://www.theguardian.com/media/2014/feb/13/bbc-world-service-sponsored-content-threaten-
impatrtiality> (page consulted on June 24, 2018).

““FPJQ, fALe Guardian se | ance Maketingde dmeng BPIQ, AprilZ 2eitaniinki t ®e o0 i n
<https://www.fpjg.org/guardian-se-lance-lenquete-commanditee/> (page consulted on June 24, 2018).

48 ETHICS ADVISORY COMMITTEE OF THE CAJ, Sponsored Content, op. cit. note 31, p. 2.

49 GLOBE AND MAIL, Mattresses by mail? Canadian startup joins the memory-foam party, July 29, 2015, online:
<https://www.theglobeandmail.com/report-on-business/small-business/sb-growth/the-challenge/mattress-by-mail-
canadian-startup-joins-the-memory-foam-party/article25529743/> (page consulted on June 24, 2018).

50 FINANCIAL POST, Managing Wealth, online: <http://business.financialpost.com/category/personal-
finance/managing-wealth> (page consulted on June 24, 2018).

51 In the case Syndicat de la rédaction du Soleil v. Le Soleil, 2011 CanLlIl 22166 (QC CPQ) (which, however, did not
pertain to native advertising), the union reproached the newspaper for assigning journalists to prepare
advertisements Ain order to ensure that they resenPbe the ne
translation] On occasion, pressure from unions compels press companies to have such work done by freelance
journalists. See: Suzanne DANSEREAU, AiOn ne peut-de s s 8 Bodsieppablicéérnative; FPJQ,
summer 2015, online: <https://www.fpjg.org/on-ne-cracher-dessus/> (page consulted on June 24, 2018).

52 Jesper LAURSEN et al., Native Advertising Trends in News Media, Native Advertising Institute, December 2017,
online: <https://nativeadvertisinginstitute.com/wp-content/uploads/2017/12/inma_2017NativeAdvertising.pdf>
(document consulted on June 24, 2018), p. 15.

53 GLOBEAND MAIL,Ret ai |l 6s big bet: Do you | oveApy ?aos5 gnlneene more t han
<https://www.theglobeandmail.com/partners/thomsonreuterscapitalize/advtrfinance/retails-big-bet-do-you-love-your-
phone-more-than-your-wallet/article23766302/> (page consulted on June 24, 2018).

54 BUZZFEED CANADA, If Classic Movie Tropes Were Motivational Posters, August 25, 2015, online:
<https://www.buzzfeed.com/scotiabank/if-classic-movie-tropes-were-motivational-
posters?utm_term=.jJIAK4KZob#.awQBKB7RJ> (page consulted on June 24, 2018).

55 TORONTO STAR, Balancing body and mind, August 27, 2015, online:
<https://www.thestar.com/sponsored_sections/continuingeducation/2015/08/27/balancing-body-and-mind.htm|>
(page consulted on June 24, 2018).
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Medianow of fers advert i dissempatitgh e f po snait b iolniot y noft h@ f o
advertising written, apparently, by the digital media team, in collaboration with advertisers®®.

Lastly, Radio-Canada/CBC has been offering, since 2017, native advertising through the CBC &
Radio-Canada Media Solutions:icont ent cr eat i on Hhvatisg tdarasehined byu | | y d c
CBC/Radio-Canada, with the advertising agency Braque supervising and approving

francophone and anglophone content®’.0

1.3.3 Offering Advertisers a Platform

According to the platform model, the news organization offers the advertiser a space on its
digital platform, so that the advertiser can write and insert its own message there, under its own
name®®. To name but a few, Forbes, The Toronto Star, The Washington Post and Mashable use
this model®®.

1.4 Disclosure of the advertising nature

The possibility of the reader identifying the advertising nature is perceived as the solution to the
intrinsically misleading aspect of native advertising®. Some authors think the commercial nature
of a native advertisement should be indicated in a completely transparent way, if the news
organization and the advertiser want to maintain a relation of trust with the reader: fit]his clarity
and openness gives consumers control over the interaction, speaks volumes about the intention
of the advertised brand, and lays the foundation for a trusting relationship®.o

This is of course a dilemma, since the effectiveness of native advertising rests precisely,
according to some, on its ability to merge imperceptibly with the editorial content with which it is
integrated.

Nevertheless, for purposes of transparency, the advertising nature of content must be disclosed
unambiguously. To be truly effective with consumers, and ensure they clearly realize that the
content presented to them o ofartabvertising natery, disclesure nvi t ed
must be clear and limpid.

Various methods are used by the news media, on the Web, to disclose the advertising nature of
content, whether such disclosure is attached to the content itself or to the hyperlink leading to
that content. Among the methods used are: a chosen term written in the form of a label, visual
differentiation, a notice specifying the involvement of the advertiser and the news organization in
writing the content, naming the contentbs author,

56 Gabrielle JACQUES, Cogeco se lance dans la publicité native, March 31, 2017, online:
<http://www.infopresse.com/article/2017/3/31/cogeco-lance-une-nouvelle-offre-de-publicite-native> (page consulted

on June 24, 2018). Our translation.

57 Louis THERRIEN-GALASSO,De | a publicit® native doun -CamadaGrenier, | 6autre gr
October 24, 2017, online: <https://www.grenier.gc.ca/nouvelles/14304/de-la-publicite-native-dun-ocean-a-lautre-
grace-a-cbcradio-canada> (page consulted on June 24, 2018). Our translation.

58 J. SONDERMAN et al., Understanding the rise of sponsored content, op. cit. note 40.

59 ETHICS ADVISORY COMMITTEE OF THE CAJ, Sponsored Content, op. cit. note 31.

60 Bartosz W. WOJDYNSKletal, ABui |l ding a Better Natlduwaoflatdracivet i si ng Di scl c
Advertising,vol. 27, No. 2, 2017; B. W. WOJDYNSKI, Deceiptldrg and mplicathodsv er t i si ng
f or T hop.ait note ®.

61 Colin CAMPBELL and Lawrence J. MARKS, fiGood nati ve adyv e BusinessiHorigons, win53,t a secre
No. 6, 2015, p. 604.
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Absent those indications, which may be explicit or implicit, we sometimes find certain contextual
or circumstantial cues that some content is in fact native advertising. Lastly, the news media can
use a combination of different disclosure methods.

1.4.1 Clear and Unambiguous Disclosure, Understandable at First Glance

What enables consumers to distance themselves from advertising content is recognizing its
advertising nature, and they can do so only if disclosure is clear and limpid®. A consumer who
knows in advance that an attempt is made to influence him commercially will interpret, evaluate
and react in consequence to that attempt, but if not informed beforehand he may treat the
information as though it were objective®.

In the digital age, when everything is accelerated, it is necessary to make a disclosure that is, at

first glance, evident and unambiguous. In a 2015 decision, the Quebec Press Council stated

that regarding the distinction between advertising and information, it he aver age reader
able to make this assessment at first glance, without needing a search or other action®4.0 Thus,

fdistinctions must be clear, visible and written in sufficiently large characters for the reader to

identify them immediately. They must be present from the first to the last screen consulted by

the Web surfer®.o

Some disclosures are explicit and others rather implicit. A label displaying a chosen term, or a

notice speci fying t he advertiseros i nvol vement i n t
disclosure, so long as the words chosen are also explicit, of course. If on the contrary, certain

disclosure methods require deduction or interpretation, they will reveal only implicitly the
contentés commerci al natur e.

Certain contextual or circumstantial cues can also suggest that some content may actually be
native advertising; for example, A i uigdnto content c a nder ltoe quektiont its e rea
advertising nature®®.

Implicit as well as contextual or circumstantial cues donot constitute clear
di scl osur e, since theyodre .not under standabl e at f

1.4.2 Mention Disclosing the Advertising Nature

One prevalent disclosure method is mentioning a chosen word, to inform the consumer of the
presence of paid information content®”. That mention generally takes the form of a label
displayed near a hyperlink or that content®®,

62 Arseneaultv.LOhebdomadai r e L e sBruvceApslas)20k7, D2AL6-MM-®O81(QC CPQ), online:
<https://conseildepresse.qc.ca/decisions/d2016-07-003/>.

68B. W. WOJDYNSKI, fANative Advertising: Engagop.giemnt7,pDecepti on
203.

64 Proulx and Lavigne v. La Presse+, op. cit. note 3.

65 ]JAB FRANCE, Le Native advertising, France, October 2014, available at:
<https://www.iabfrance.com/contenu/livres-blancs/le-native-advertising>, p. 18 (page consulted on June 24, 2018).

Our translation.

66 | egros v. La voix des Mille-Tles, 2 décembre 2016, D2016-02-102(2) (QC CPQ), online:
<https://conseildepresse.qc.ca/decisions/d2016-02-102/> (page consulted on June 24, 2018). Our translation.
67C.MOUMOUNI, fiQuand |l a publicit ® op.eétsneteldpp. £35-136.1 6i nf or mati on, o
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The words used for indicating that content is a native advertisement are highly varied. We

identified a few of those words: advertisement (publicité), sponsored content (contenu
commandité), sponsor (commanditaire), brought to you by or presented by (présenté par), paid

post (publication payée), supported by (supportée par), brand-voice ou branded content

(contenu de marque), in association with (en collaboration avec), advertorial (publireportage),

partner content (contenu partenaire) and in partnership with (en partenariat avec)®. It 6 s

i mportant to know that the advertisemedton.name does

The <clarity of the words wused by a news organiz
assessment of presented or suggested content; so isthe menti o n 6 s ¥. indeedhwhlleithe y

words chosen are likely to enable a consumer i as is not always the case i to conclude that

content is of an advertising nature, he still has to see that mention, understand it and associate

it with the content:

Clarity of disclosure language is one important consideration that is mentioned
specifically in the FTC guidelines and borne out by empirical studies.

However, the labeling used inthe eye-t r acki ng study, ASponsored C
Dell , 0 woul d be e xheeleatest df labeting dpBonsausiogn g
relatively clear | anguage (Asponsoredo ratt

Apresented by o) and mentioning the sponsor
possible that some viewers did not correctly understand the meaning of the

words, it is more likely that perhaps they understood the words but did not

accurately apply them to the content.

Disclosures on sponsored news content are typically located outside of the
content text, contain references to an advertiser or sponsor, and may be
distinguished from the main content by virtue of background color or a border
box. They also are often ignored by consumers’?.

[References omitted]

68 B, W.WOJDYNSKletal., fBuil ding a Better Naop.civmte®dpvli®r ti si ng Discl osu
69 See notably: Raul FERRER CONILL, A Camoufl aging Church as State. An explora
adver t iJsurnaligndStudies, vol. 17, No. 7, 2016, pp. 907, 911; Bartosz W. WOJDYNSKI and Nathaniel J.

EVANS, iGoi ng Nat iisclesure ogitibreand Languadge oithe Recognition and Evaluation of Online

Nat i ve AdvurtalioSAdvergsing, voh45, No. 2,2016,p.1 6 1 ; B. W. WOJDYNSKI, ANative

Engagement , Deception, armpcitlnotpd, p.208.ti ons for Theory, o

OB, W.WOJDYNSKletal., f@fABuil ding a Better Naop.civmmte®dpverti sing Disclosu
" BartoszW.WOJDYNSKI, fiiThe Deceptiveness of Sponsored News Articles:
Nati ve AdinAmerdcanBehavgpral Scientist, vol. 60, No. 12, 2016, p. 1479.
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It goes without saying that some mentions are more effective than others. Explicit terms, known

to the public and used in their primary meaning, will obviously be more effective than
neologisms or ambiguous terms’?. A study by Professor Wojdynski concludes that terms such

as fbrand-voiceooripr esenaee byeéffectual and domclidethada nabl e
content has been paid for by a third party”. Similarly, more-technical terms, although known to

news or marketing professionals (brand-voice, for example), are usually less familiar to the

general public and thus cannot inform it adequately.

1.4.3 Visual Differentiation

Some news organizations also use fvisual differentiationoto distinguish advertising content from

information’®. Although that method is not used unanimously’®, some think it desirable to use

visual differentiation that makes it possible to distinguish the advertisement from the journalistic
article, by means of a distinct pa@gesStlltheywantt @[t hat
the visual harmony sought by native advertising to be preserved?’’.

This method of implicitly disclosing the advertising nature has an effect on the general
impression given to a consumer as he reads content. Visual differentiation is produced, for
example, by using a background or text box of a different colour, or a distinct font (in type, size
or colour)’®. However, the visual aspect or the design of paid information content, even if they
differ from those of editorial content, will not alone suffice to reveal the advertising nature of
content’®,

1.4.4 Naming the Advertiser and Cautioning about the Respective involvement of the
News Organizer and the Advertiser in Writing Content

A

For the sake of transparency with the reader,i t 6 s e s sama the advertisér explicitly and
explain clearly the respective involvement of the news organization and the advertiser in
producing content. Indeed, fdisclosing the author of a news item has become one of the
landmarks for transparency in western journalism, and thus it is important when addressing the
blur between commercial and editorial barriers®.0[References omitted]

2B, W. WOJDYNSKI et al, i Go i n gop.Nianoie 6% m 162 ; B. W. WOJDYNSKI et al., ABuil ding a Bette
Nati ve Advert i sgpicitgote®0, p.6.l osur e, 0

73 B. W. WOJDYNSKI et al, i Go i ndgop.Nia nofe 9% pp. 161-162, 166.

74D.BAILLARGEONetal., fAConfrontations et opcihtnoted4, g&nces ®t hiques, 0
SE.E.SCHAUSTERetal. , fiNative Adverti si rogcitlnste 17 pp. 144%LMM20J our nal i s mo,

76 Julien ACOSTA, Publireportage: | e Consei l d e p, oppecit.ae 26. @ur ranslatioh.sSéealson e

Robert MARTIN, Media Law, 2" ed., Irwin Law, Toronto, 2003, pp.584-585: A Typically, any advert.i
appearance of editorial copy mustbeclearlydi st i ngui shed for the reader or viewer. |
fronts used in special advertising sections are different fr
“That is one of three solutions suggesteathpABFRANCELeance ( iiMe
Native advertising, op. cit. note 65, p. 18.

78 D. BAILLARGEON et al., AConfrontati ons et opxit noted4, g 84nRroels anc®liaigheqvu e s, 0

La Presse+, op. cit. note 3.

7 Proulx and Lavigne v. La Presse+, op. cit. note 3; IAB FRANCE, Le Native advertising, op. cit. note 65.

80 R, FERRER CONILL, Camouflaging Church as State, op. cit. note 69, p. 908. See also: Michael KARLSSON,

ARi tuals of Transparency: Evaluati ng Onl itmednitddeStates, Wnited | et sd Us
Ki ngdom and J&wnalisheSiudiesjval. 11, No. 4, 2010, pp. 5351 545.
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Explicitly naming the advertiser seems an obvious requirement for disclosing the advertising

nature of content. But it doesndt seem so obvious
before Advertising Standards about the disguised nature of its advertisements, a news

organization admitted its fault and declared:

Nous avons cru nous conformer en étiquetant le matériel comme du contenu commandité,

et ce, en conformit® avec | es pratiques que
journaux. Toutefois,] 6aj out du nom du commanditaire suppr.i
source du matériel, et nous sommes heureux de modifier notre politique de maniére a ce

que les commanditaires soient toujours identifiés avec leur contenu®®?. [Our underlined]

Naming the advertiser is one of three solutions proposed by IAB France (mention, naming,
differentiation)®® to clearly distinguish between editorial and sponsored content, in an effort at
transparency.

A notice should of course contain more words than a simple mention in the form of a label; the

goal is in fact to improve the readerds <chances
nature®’. Moreover, a notice serves to confirm explicitly T when well written T the respective
involvement of the news organization and the advertiser in writing paid information content:

The disclosure on sponsored content from the Los Angeles Times and its sister

paper s $®didaRod:sThis idisponsored content. It does not involve the

editorial or reporting staffs of the Los Angeles Times. 6 | n a similar vein,
Guardian offers a detailed explanation of its sponsored content practices,

including three different wording variations to connote different levels of

advertiser involvement over content production (The Guardian 2016); however,

t his i nformati on i s availabl e Abaoutl Bhis i f reader
Contento) positioned by ®he side of the content

Thus, while some of those notices aiming at greater transparency appear directly to readers,
others are camouflaged and require the reader to do something for the notice to appear. Writing
an explicit and transparent notice and then camouflaging it seems to us counter-productive. But
this perfectly illustrates the dilemma facing those who want the advertising nature of content to
go unnoticed but also want to reveal the stratagem.

145 Affi xing the Advertiserds Logo

Af fixing the advertiserds | ogo near paid informat
content) gives the reader, but not explici t | vy , a clue to the contentds g
and to a third partiyosi hgvoheemewnertiandeé&s,| ogo w
and calligraphy would contribute mor e t o attract the reader 6es atten
content that follows®®.0Ho we v er , t he | o gmableate geader tal aoreclside @vith

81 AD STANDARDS (ASC), Ad Complaints Reports i 2017, online:
<http://www.normespub.com/en/Standards/adComplaintsReports.aspx?periodyear=2017> (page consulted on May

23, 2018), advertiser: Kamloops This Week.

82 1d.

83 |JAB FRANCE, Le Native advertising, op. cit. note 65, pp. 18 and fol.

84 B, W. WOJDYNSKletal., uiiBl di ng a Better Nat i opecit. Ade@ p.B.i si ng Discl osur e,
85 |bid, p. 4.

86 Proulx and Lavigne v. La Presse+, op. cit. note 3. Our translation.
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certainty regarding the respective involvement of the news organization and the advertiser in the

content; on the contrary, a badly placed logo likely adds to the confusion, because the reader

can only perceive the advertisement as stand-alone®’. An American study still notes that the

|l ogobs presence contributes to t he Thedetextpmrate i on of
is reportedly 11.6% when the logo is absent, and 22.9% when it is displayed®.

1.4.6 Combination of Several Disclosure Methods

The literature often mentions the first sponsored content published by the New York Times, paid

by Netflix®, and combining three distinct disclosure methods: 1) a fixed strip (blue and white)

appears at the top of the page (and not in the journalistic content) and remains visible when the

content is scrolled vertically; 2) in that fixed strip, the explicittermipai d post, 0 the ad
| ogo and a Bramd8tudio,od toh e fnscadverpsmgpagendy, are indicated legibly;

and 3) a caution (although in fine print) at the end of the article states: Aithe news and editorial

staffs of The New York Times had no role in this

Taken separately, the above disclosure methods might not suffice for ensuring that a consumer

clearly understands the advertising nature of the content presented to him. In fact, a majority of

consumers fmay miss disclosure labels entirely, and thus fail to recognize the content as paid

advertising@d?; the addition o f di sclosure methods thus multioplie
detect the contentds advertising nature

87B.W.WOJDYNSKI, fiThe Deceptiveness of opSctmates/d, p.d475.News Articles, o

88 d.,

89 See notably: E. E. SCHAUSTER etal. , fiNative Adverti si mogcitlnste17/peld08ew Jour nal i ¢
% Melanie DEZIEL,Wo man | nmates: Why t he MBheNewMakdTenes, dlmes not Wor k
<https://paidpost.nytimes.com/netflix/women-inmates-separate-but-not-equal.html> (page consulted on June 24,

2018).

99B.W.WOJDYNSKI, fiThe Deceptiveness of opSct mates’d, p.d487.News Articles, o
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2. Native Advertising Issues for the News Media

In an ideal world, the news media would contain no nati ve advertising, gi v
intrinsically misleading nature, with the primary goal of confusing information and advertising.
But the current situation of traditional news media 7 particularly the written press i requires

weighing the ethicaland economi ¢ i ssues, to fashion a compror
publicbés right to independent and quality infor ma
consumers.

On one hand, the news mediads financi hatmests t uati o

advertisersodo current requirement of native advert
comply with certain ethical rules, while native advertising attempts to blur certain ethical

boundaries and puts the news media in a situation of potential conflicts of interest, imperiling
journalistsd independence and risking an erosi on

From the viewpoint of consumers, the difficulty recognizing native advertising in the news media
accentuates the impression of being manipulated, both by advertisers and the news media.

The stakes are high. This issue ultimately imper:i
information.

2.1 Issues for the News Media

Nul ne peut nier que la révolution numérique a
passablement changé la donne en secouant les
colonnes du temple médiatique®?.

The surge of native advertising in the news media is propelled by a crisis®®. To compensate for
their revenue shortfall, news organizations rationalize the use of this type of advertising on their
platforms, to meet the demands of advertisers.

That being sai d, t he news medi aods us e of nati ve
notably because it appears to blur the ethical boundaries between editorial and advertising
content, even though there seemed to be a consensus about those boundaries®. The news
media find themselves in a possible conflict of interest (between the economic interests of
advertisers and news organizations on one hand, and the public interest on the other) that could
well affect the independence of journalists. In addition, native advertising has the effect of
misleading consumers, who risk losing trust in the three perpetrators of that practice: the news
organization, the advertisers, and journalists associated with the writing of such advertisements.

92 Pierre CAYOUETTE, Robert MALTAIS et al., Les journalistes pour la survie du journalisme, Editions Québec
Amérique Inc., Montreal, 2015, p.11.

98 M.-F. BAZZO et al., De quels médias le Québec a-t-i | b e epodit.m&te?30, p. 11.
% Those ethicalboundar i es are often referred to as a fAwall of Chinao t
in reference to the American Constitution, as fAithe separatio

necessity of maintaining an impassible distance between information and mercantile concerns. See: Alain PILON,
Sociologie des médias du Québec. De la presse écrite a Internet, Editions Saint-Martin, Montreal, 2008, p. 25 ; R.
FERRER CONILL, Camouflaging Church as State, op. cit., note 69, pp.904-914.

Union des consommateurs page 22



Native advertising: Information or illusion

2.1.1 Broken Business Model

iPar bonheur il y a | a publi
l a bienf ai s aawtole Hybertb | i ci t G
Beuve-Méry, founder of Le Monde, in 1956%

The business model of news organizations is largely built on advertising revenue. But some
authors think that model is broken®:

Je pourrais développer, mais je me contenterai de cette affirmation forte :
cObest l e | ecteur qgui fait vivre | a presse,
spectateur qui fait vivre la télévision. Et la publicité ne vient que par surcroit.

Le corollaire de cette affirmation est que ce sont les consommateurs, par

| 6inter m®di aire des m®di as, qgui font vivre |
méme des annonceurs. Nous sommes ici dans une chaine de rapports entre
clients et producteurs. Les médias, qui ont créé la publicité, lafontvivire: c¢c 6 e st

le client (les médias) qui fait vivre le producteur (la publicité).

Mais cette position est insupportable pour les publicitaires. Pour modifier le

rapport de forces, l es publicitaires sbefforc
clients, les annonceurs, sont les clients des médias, afin de placer ces

derniers en position de producteurs donc de demandeurs®’.

In 1980, the Kent Commission observed a i ma s s i v e nat @mp alvedisng® .o In those

days, indeed, 80% of newspaper revenues came fr
subscri pti ons. That business mode P, whichgaestedeodastrangus paper
interdependence between the three parties concerned. Only the traditional media could
communi cate advertisersd messages advent chthenVéeb,s audi ¢
consumers had mass access to news only through those media.

While the news media have kept their dependence on the two other parties, the Web and social
media now offer other options to readers and advertisers, whose dependence on the traditional
news media has thus dramatically declined. Firs
something that had never been the case. 6 ®®m one to manydh as b e crammreany Gd
ma n%¥P.0 Advertisers now have access to other channels for communicating with consumers.

95 Patrick EVENO, AM®di as :etunpeubalsiscoicti®@ti on ®qui v agTermps desMédias, i ndi spens
No. 2, Paris, spring 2004, online: <https://www.cairn.info/revue-le-temps-des-medias-2004-1-page-17.htm> (page

consulted on May 23, 2018), p. 20.

9% Pierre-Elliott LEVASSEUR, Mot d e I Dr&gdandtpasiem avant pour La Presse, La Presse, May 8, 2018,

online: <http://www.lapresse.ca/debats/mot-de-lediteur/201805/08/01-5176941-un-grand-pas-en-avant-pour-la-

presse.php> (page consulted on May 8, 2018).

7P.EVENO, A M®di as ep, citmoterdb,ip.20.t ®, 0

98 Eugene HALLMAN et al., The Newspaper as a Business, Royal Commission on Newspapers, vol. 4, Ottawa, 1980,

online: < http://publications.gc.ca/collections/collection_2017/bcp-pco/Z1-1980-1-41-4-eng.pdf > (page consulted on

June 24, 2018), p. 7.

99 |bid, p. 79.

100 jJean-Herman GUAY, @A Li b®r al i sme et m®di as Enjeaxéthiquesetipiatigued re et | e d®s
déontologiques du 4e pouvoir, vol. 15, No. 1, 2013, online: <http://journals.openedition.org/ethiquepubligue/1055>

(page consulted on June 24, 2018). Our translation.
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While some of those channel?!¥ otherscoptrfog theadvertising 0 t h e m
offer of Web giants, such as Facebook and Google!®?. The digital world also enables targeted
advertising, considered more effective than mass advertising®.

The offer of advertising channels has thus diversified and the news media now constitute only
one of the options available to advertisers among a range of possibilities; but advertisers still
prefer the news medial®, with their attentive audience and the trust they have built with it:

[S]i la «manne publicitaire®? s odabat avec tant de constance

si cles sur l es m®di as, ce nbdbesattdepas par pur
annonceurs et des publicitaires, mais plus vulgairement parce que les médias
savent trouver |l e consommateur , | 6i nt ®r esser ,

parce que les annonceurs ne trouvent pas de meilleur chemin que celui des
médias pour accéder a leur cible!®,

Accordingly, the news medi ads is the mhdinbattrhctionyor i n t he
advertisers. More on that below!,

Nevertheless, the digital revolution and the upheaval of consumer habits have considerably

reduced the news media compani esd advertising rRublieRdaiogys . Acc
Forum, ffrom 2006 to 2015, Canadian daily newspapers lost 40 percent of their revenues!®’.o

Moreover, consumers are now fi ttieent to pay for information content'%.o

101 |ra BASEN, Is that an ad or a news story i and does it matter which?, August 3, 2012 (updated on March 26,

2017), The Globe and Malil, online: <https://www.theglobeandmail.com/arts/books-and-media/is-that-an-ad-or-a-
news-story-and-does-it-matter-which/article4461877/?page=all> (page consulted on June 24, 2018); Jonathan SAS,

How 6 Native Advertisi ng®6 THe3yedcMaach 21j 2013, oMileat We Read
<https://thetyee.ca/Mediacheck/2013/03/21/Native-Advertising/> (page consulted on June 24, 2018).

I ndeed, already in 1997, Professor Pierre Trudel stated that
v®hicul e de mar k éfRUDElget al.,iDroit du tyberespade,d esEditions Thémis, Montreal, 1997, p.

1817 29.

102 Facebook and Google now display a large portion of advertising revenues, to the detriment of the traditional news

medi a. Universit® de Sherbrooke Professor @doglelanddacehoakn Mar wah
together recorded advertising revenues of around $5.8 billionin Canadad [ our t r an s BERGERON,] : Maxi me
Publicités sur Facebook : Ottawa triple ses achats, February 1, 2018, La Presse, online:
<http://www.lapresse.ca/actualites/politique/politique-canadienne/201802/01/01-5152235-publicites-sur-facebook-
ottawa-triple-ses-achats.php> (page consulted on June 24, 2018). See also: PUBLIC POLICY FORUM, The

Shattered Mirror I News, Democracy and Trust in the Digital Age, January 2017, Ottawa, online:
<https://shatteredmirror.ca/wp-content/uploads/theShatteredMirror.pdf> (document consulted on June 24, 2018),

pp. 31-32.

103 Arthur OULAI, iLa place du consommateur dans | 6encadrGament de | a
Lafondetal,La publicit®, arme de per sua emeothégistatfsEdiionsé’von Blagss d ®f i s de
Cowansville, 2012, pp. 126-127.

104 Christian DESILETS, L6 asy m®t ri e des revenus publicitaires des m®dias
point de vue de trois publicitaires québécois, Enquéte menéepourleGr oupe de travail sur | e journ
de | 6information au Qu®bec, September 2, 2010, online:

<https://www.mcc.gouv.qc.ca/fileadmin/documents/publications/media/Christian_Desilets_-

Asymetrie _des_revenus_publicitaires_des medias_traditionnels et modernes.pdf> (document consulted on June

24, 2018), p. 13.

105p EVENO, fM@&s et qpuch hate®5, p. 0. 0

6 voirinfra, section f2.1.2.3 Perte de confi2dnce envers | es m®dias
107 PUBLIC POLICY FORUM, The Shattered Mirror, op. cit. note 102, p. 19.

108 D, BAILLARGEON etal., @A Conf r ont atgieonncse se t®opchi. mpigekdsp. 0. Our translation.
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In tandem with those revenue losses, the news media have faced the necessity of multiplying
expenditures to transition toward digital platforms!®®. To compensate for revenue losses and
expenditure increases, news organizations have adapted their advertising offer to the demand
of advertisers and have opted for native advertising*°,

2.1.2 Issues Related to Native Advertising in the News Media

If not regulated correctly, native advertising is not without risk for the news industry: This

practice is dangerous!!!, due t o i hy b foimdtiart and advenising*'#,cmand to an

increasedr i sk of conflicts of interest for the news me
and credibility in the eyes of readers. In addition, it he et hi c al i ssue is rais
falsely believe or are misled t o t hi rekreadinp @ ynéms report rather than a paid
advertisement!3.0

2.1.2.1 Blurring the Boundaries between Editorial and Advertising Content

A barrier theoretically exists in the news media between editorial and advertising content T an
ethical barrier for avoiding conflicts of interest. Reasonable measures must be established,
within a news organization, to separate the editorial team from commercial influences,
particularly from the advertising sales team?!'4. Professor Emeritus Florian Sauvageau recalls:
fi wh ewas fnanaging editor at Le Soleil, a clause of the collective agreement prohibited the
advertising management team from talking to journalists'®®.0 That separation constitutes the
ethical boundary that protects journalistic integrity from commercial influence*6.

That barrier, which must be impenetrable, is necessary because advertising and journalistic

content do not have the same interests and goals. A journalist writing an article must have the

primary goal of serving the public interest. To that end, the news medi a adopt an Air
di scoursed aiming at communicating fsocially wusef
fact of general interest'’. A The pri mary role of news media consi
disseminating without hindrance information of public interest, of social utility'*®.0In addition to

109 Antoine CHAR,La qu°t e de s e nX0.Rencbnire avee ded journgistés du Devoir, Les Presses de

| 6Uni versit® du Qu ®B&l102; GUY CREVIER, |.a PRfsd+Gera offgnt gratuitement, March 20,

2013, La Presse, online: <http://www.lapresse.ca/debats/mot-de-lediteur/201303/20/01-4633052-la-presse-sera-
offerte-gratuitement.php> (page consulted on June 24, 2018).

110 INTERACTIVE ADVERTISING BUREAU CANADA, IAB Canada 2016 Actual + 2017 Estimated Canadian Internet
Advertising Revenue Survey. Detailed Report, June 29, 2017, p. 16, online:
<https://iabcanada.com/content/uploads/2017/07/IABCanadaRevenueSurveyFinal2017.pdf> (document consulted on

June 24, 2018); Amar BAKSHI, fAiWhy and How t o Reignug aitne Qwaltiinvee Niedwse rPtuibsl i c at
Journal of Media Law & Ethics, University of Baltimore School of Law, vol. 4, No. 3/4, winter/spring 2015, p. 7.

111 Nathalie VILLENEUVE,| nf o et pr omo : d aNowmber 25 2043; Quetec RtessaCouneil,» ?

online: <https://conseildepresse.qgc.ca/actualites/nouvelles/info-et-promo-danser-avec-le-diable/> (page consulted on

June 24, 2018).

12C.MOUMOUNI, @A Quand | a publicit ® op. @tsnetelB,plld4. Ourtlarslatiorf. or mati on, 0
WBpatrick E. Murphy, 0@ Rec h e r rt@mes réeunent®eét @memgant s oRedharcheek et i n g
Application en Marketing, vol. 32, No. 3, 2017, p. 93. Our translation.

114 M. CODDINGTON, #fThe wal |l b e opochaéae 23, ppc@Bartdéol n, o

115 M.-F. BAZZO et al., De quels médias le Québec a-t-i | b e, epodit.m&te?30, p. 83. Our translation.

116 R. FERRER CONILL, Camouflaging Church as State, op. cit. note 69, p. 906.

117 A, PILON, Sociologie des médias du Québec, op. cit. note 94, p. 25. Our translation.

118 |bid. Our translation.
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news information, the news media present articles written by journalists specializing in specific
fields''®: the law, the economy, culture, cars, science, technology, fashion, gastronomy, art,
entertainment and many others!?.

For their part, advertisers serve private economic interests. Advertising therefore adopts an
iincentive discourseod rath?%r than an informative

[ é therche a séduire, persuader, voire convaincre? son but est mercantile.

[...] Ony vend du réve par le biais de la consommation. Le discours incitatif

publicitaire est parfois trompeur en présentant sous un jour informatif les

caractéristiques dites positives et évidentes de tel produit. Or, le caractére

"informatif" de son discours noest pas une fin en
séduire le consommateur. Ce faisant, il cherche a acquérir une légitimité'?,

The Ainformationd content paid by the advertiser
common with journalistic information. Indeed:

$4on contenu ou encore son message ne partag
s qualit®s objectives dobéexpliquer | e monde
sben ®l oigne, on ne se retrouve plus dans

mais dans la subjectivité du communicateur/émetteur*??,

[ e
s e
on

In other words, the content paid by an advertiser i even when disguised as information on a

news or gani zat ismevérdn the public fnterestn but rather serves a commercial

and incentivizing goal. B u t a reader who Vvisits a news organi
expects to find information emanating from that organization, and not information, necessarily

biased, paid by a third party’?*. And if he also expects to find advertising t her e ,ntinpends cou
it being presented as such to him.

Although the ethical barrier has never been perfectly impenetrable, given that commercial

interests still influence news organizations'?®, native advertising used in the news media has

blurred that boundary between journalistic and advertising content, and has been replaced by a

thin curtain'?®. Precisely because native advertisingiconsi st s of Dblurring the
journalistic and advertising content in the medial?’0 and attempts to disguise paid information

content as journalistic content. Indeed, feven though the content is inherently commercial, it is

expected to behave, look, and feel like the editorial content!?8.¢

1’19 Pierre SORMANY, Le métier de journaliste. Guide des outils et des pratiques du journalisme au Québec, 3" ed.,
Editions du Boréal, Montreal, 2011, pp. 377 and fol.

20C.MOUMOUNI, AQuand |l a publicit®op. tsnetelBlpl187. | 6i nformation, o

121 A, PILON, Sociologie des médias du Québec, op. cit. note 94, p. 21.

122 |pid., p. 22.

123 |bid., p. 23.

124 Amanda SCHREYER, fAiBeyond the Buzzwords: Sponsored Content, Natiyv

Pr ot e c tLandslid® Magazine, American Bar Association, vol. 8, No. 2, November-December 2015, online:
<https://www.americanbar.org/publications/landslide/2015-16/november-

december/beyond buzzwords_sponsored_content native advertising_and _consumer_protection.html> (page
consulted on June 24, 2018).

125 M. CODDINGTON, @i The wal |l b e dpoohede 23, ppc 68169 ;&£iEnSCHAUSTER etal. , @i Nati ve
Advertising | s t bpecit.Naew7,¢.d4Pt.nal i s mo,
126 M, CODDINGTON, @i The wall bedpoohase?23 p.6lUrt ain

127 p, E. MURPHY, Recherche en éthique du marketing, op. cit. note 113, p. 93. Our translation.
128 R, FERRER CONILL, Camouflaging Church as State, op. cit. note 69, p. 905.
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2.1.2.2 Conflict of InterestandJ our nal i st sé I ndependence

The blurring of the ethical boundary as a result of native advertising puts media organizations in
a conflict of interest, because they must juggle three distinct interests: their own commercial
interests, the advertisersodéo private interests, an

Ther eds a IdesThe pulgit interastamust take precedence overthe news medi ad s
economic interests'?. Still, news organizations have their own economic interests and must

remain profitable, which continually puts them in a potential conflict of interest in terms of the

public interest’®°. Advertisers can use a pressure tactic on a news organization: If the latter

gives it bad press, they can remove their advertisements!*!. So the news organization must
consider at times the advertisenwsHs. private intere

This situation is not new and not exclusive to native advertising. However, that conflict of
interest appears aggravated by native advertising. Some editorial advertising models i a news
organization offering to sponsor an article and acting as an advertising agency 1T could
particularly endanger the independence of journalists.

Faced with what resembles an editorial article, but what visibly has a commercial aim, a reader

may question the news organizati owsutlsanarticiedThed nt er es
publ i c i nterest, t he advertiser os i nterest, or
organization choose subjects to cover based on its advertisers? We know that to maintain the

guality of information, journalists must be able to produce content without interference from
advertisers'3?: feditorial topics, issues and decisions should not be influenced by advertisers!*.o

Native advertising often involves, in addition to a news organization, editorial journalists, who
eventually have to report the news or write an article implicating the advertiser in question.
Accordingly, this model can lead the reader to have doubts that will have consequences on the
news organizat® onods credibility

A journalist who collaborates with an advertiser that becomes his unique source of information
puts himself in an uncomfortable position, which risks undermining his independence and
credibility. A journalist who writes such paid content becomes, in reality, an advertiser:

129 QUEBEC PRESS COUNCIL, Quebec Press Council Guide of Journalistic Ethics, adopted at a general meeting on
November 24, 1996, amended on November 28, 2010, online: <https://conseildepresse.qgc.ca/wp-
content/uploads/2017/09/QPC_EthicsGuide.pdf> (document consulted on June 24, 2018), section 6.2.

130 M. CODDINGTON, @ The wal |u rbteadmroitenste 22, pp. 68-69.

131 See the following decision to that effect: La Métropole ¢ Applebaum, 2013 CanLll 66604 (QC CPQ).

For example, a journalist reports the following: AWhen the
t hat hurts an awful | ot . 6You know, at City Hall, they dondt
year to the station. Next year itoés even going to be $50,000
F. Bazzo et al, De quels médias le Québec a-t-il besoin?, op. cit. note 30, p. 83.

1BBE. E. SCHAUSTERetal. , fiNative Adverti si rogcitlnste 17 hpel4ON;evarc-Brangoisn al i s m, 0

BERNI ER, APour quoi Il es journalistes, @ demangmMBetroerneras, déun i d®a
Pratiques novatrices en communication publique i Journalisme, relations publiques et publicité, Québec City, Les

Presses de | 6Uni ved0ss31.t® Laval, 2005, pp-

134 R. MARTIN, Media Law, op. cit. note 76, p. 584.

135 Rezwana MANJUR,L OOK When Mondel ez O6suppor t eklaketimg, Febrgasy2,i201@ st ory on
online: <http://www.marketing-interactive.com/look-when-mondelez-supported-a-negative-story-on-nestle/> (page

consulted on June 24, 2018).
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[Le publicitaire] estli€¢alasour ce doéi nfor mati on, |l annonceur
de facon stratégique des produits dont la consommation renvoie a la
satisfaction doéint®r°ts individuel s. € | 6inve

de sa source pour rapporter de fagcon objective des faits qui renvoient a
| 6i nt ®r ¥t g®n®r al

When a news organization acts as an advertising agency, some journalists i even within the
news organization i are assigned at times to write the information content paid by the
advertiser, to give it a more credible look similar to journalistic content'®’. And yet, it seemed
well established that f{jJournalists cannot afford to have divided loyalties. They are paid to report
the truth as they see it. They must have the freedom to cover events and controversies without
being hamstrung by connections to the peoples and institutions they report on3.0

To minimize the risks of conflicts of interest and protect the independence and credibility of

journalists, the latter insist that their employer distinguish, at the time of publication, between

information and advertising. The maintenance of journalistic values depends on it: f{jjournalists

have worked exceptionally hard to maintain a strong boundary against commercial influence,

making it a core element of their professional values'®*.0 Accor di ngl vy, journal.i
negotiate the insertion of clauses to that effect in collective agreements!®°, to make the news

organization accountable to its journalists by way of a grievance!*, or to hold it ethically

responsible by way of a complaint to an appropriate press council4?,

2.1.2.3 Loss of Trust in the News Media

A social contract exists between the news media and society*. While news organizations

report, in the public interest, independent and quality information on various subjects of societal

interest, readers i from all segments of society i constitute a receptive audience and offer their

precious trust'**. A Cer t ai nl vy, such a cont ybatdttnatudatlyeestendst e x i st
freedom of expression and related democratic virtues!#°.0

136 Jean-Michel UTARD,Du di scours de | 6i nf or ma t:propositienpour ugeétudesacio-j our nal i s
discursive du journalisme, X° Colloque bilatéral franco-roumain, CIFSIC University of Bucarest, June 28 1 July 3,

2003, Oct. 2003, online: <https://archivesic.ccsd.cnrs.fr/sic_00000723/document>, cité dans Charles MOUMOUNI,

fi L escodrs normatif des journalistes et les pratiquesde publi-r e por t age dans | es Les@Qahimaux qu®b
du journalisme, No. 16, fall 2006, online:
<http://www.com.ulaval.ca/fileadmin/contenu/Cahiers_Journalisme/PDF/16/05_MOUMOUNI.pdf> (document

consulted on June 24, 2018), p. 132.

3 N. VILLENEUVE,l nf o et promo : dpopsienotedli.ec | e diableb?

138 Dean JOBB, Media Law for Canadian Journalists, 2" ed., Toronto, 2011, p. 407.

139 M. CODDINGTON, @i The wal |l beopochese?23 p.6dirtain, o

140C.MOUMOUNI, #fALe di sc our srnalistesenies pratifjueside sublijreportage dans les journaux

g u ®b ® cop.icits riote 136, p. 145.

“lSeenotably: Syndi cat des travailleurs de | 6i nZ00/Canalk8360MQQ e La Pres
SAT), Syndicat des travailleuses et travailleurs du Journal de Montréal v. Journal de Montréal, 2009 CanLll 26675

(QC SAT).

“gyndicat des travailleurs de WI&iJourhadeMantrdalpD2004-10-029pPuessn a | de Mo
Council, online: <https://conseildepresse.qc.ca/decisions/d2004-10-029/> (page consulted on June 24, 2018).

143 Marc-Frangois BERNIER, Ethique et déontologie du journalisme, 39e d . |, Les Presses de | 06Univer :
Quebec, pp. 10 and fol. See also: M.-F . BERNI ER, APour quoi l es journalistes ? Les
j our nal opscit. hoted2s, pp. 19-20.

“That trust is reportedly decreasing, for various reasons. i

informationarethe 6ci ti zens® news organizations appearing on the Web,
press gr SBQRMANY; Le métier de journaliste, op. cit. note 119, p. 24. Our translation. See also: Robert
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It is also admitted (or tolerated) that when a news organization publishes advertisements in its
pages, it offers advertisers access to its readership in order to finance its activities, without
vouching for the content of those advertisements.

However, with native advertising, the readero6s tr
commercial purposes. Indeed, what makesa news organi zationds digital
advertisers is the relation of trust forged by the organization with its audience on the basis of its

content 1 a relation of trust that advertisers can use for their own purposes:

By presenting information in a format that is familiar to consumers, but familiar

to them as non-advertising content, these ads arelikely t o tri gger consumer
prior associations with those particular forms of media content, which then

form a lens through which the consumer views the content#°.

In 2014, the self-regulatory organization Ad Standards Canada conducted a survey of
consumers on their perception of advertising. Regarding native advertising in serious
publications, their conclusion was clear:

When it comes to sources where Canadians turn for hard news or medical
information i particularly newspapers, newsmagazines and the sources they
turn to for medical advice I a majority said it would be unacceptable for
advertisers to pay for editorial content*’,

A 2017 study, conducted by the same self-regulatory organization, provides indications about a
breach of trust with readers:

Most consumers said placing advertising that looks like news stories on news
websites would make them much less trusting of both the company doing the
advertising (58%) and the news website itself (50%). One in five Canadians
agreed they often click on ad links expecting news stories*,

Those studies confirm the risks T | oss of credibilitytakemhy news reade
organizations (and, by the same token, by their journalists) using native advertising*°. That loss

of trust also appears to result when hyperlinks have led consumers to an advertisement without

notifying them in advance about the nature of that content.

fi T h gutatian of any journalist worthy of the name depends on his credibility with the public. A
good professional reputation is based on meeting professional standards!*®.0 Authors who are

MALTAIS,L 6 ®t hi g u el L®&I @at shti i qguuese, FPJD¢Mal. 32, No. 6, June 2008, online:
<https://www.fpjg.org/lethique-elastique-lethique-pour-qui/> (page consulted on June 24, 2018).

145 P, SORMANY, Le métier de journaliste, op. cit. note 119, p. 11. Our translation.

468, W.WOJDYNSKI, fiThe Deceptiveness of opSci motes’d, p.d4f¥8. News Articl es, 0
147 AD STANDARDS, 2014 Consumer Perspectives on Advertising, 2014, online:
<http://www.adstandards.com/en/ASCLibrary/2014ASCConsumerResearch.pdf> (document consulted on June 24,

2018), p. 19.

148 AD STANDARDS, 2017 Consumer Perspectives on Advertising, Ad Standards Research, 2017, online:
<http://www.adstandards.com/en/ASCLibrary/2017ASCConsumerResearch.pdf> (document consulted on June 24,

2018), p. 3.

149 Several authors also mention those risks. See notably: MuWUetal. , A A Tale of Two Sources in
Advertising: Examining the Effects of Source Credibility and Priming on Content, Organizations, and Media

Ev al uat AneericandBehawvioral Scientist, vol. 60, No. 12, 2016, p. 1493.

150 R. MALTAIS, L 6hi@jtie élastiquei L 6 ®t hi q u e, op.mib note 144.Ouryranslation.
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more alarmist think news organizati on ¢ Thissse
because, among other things, soci al medi a have

i who 0 b sserutivizess discusses, criticizes or commends the fourth estate and its
journalists'®20and imposes new accountability on the media?®3.

I't goes without saying that the news medi a
revolution multiplying sources of information to a staggering extent'*4, the news media remain
essential to our democratic way of life!*>; theyi s hape public opinion,
frame of mind, nourish the ambient conversation, contribute on an industrial scale to the spirit of
the times, and occasionally have educational value while influencing our understanding of the
world®®6.0

It 6 s c | igha presd ih geheral and a news organization specifically cannot achieve social
responsibility without credibility**”.0 So to avoid losing the public trust, a news organization must
demonstrate the greatest transparency when displaying native advertising®®, particularly by
disclosing in a clear and limpid way the advertising nature of that type of content.

2.2 Consumer Issues

In the context of the crisis, notably financial, experienced by the traditional news media, native
advertising does offer the latter certain benefits. It may also offer consumers certain benefits.
Advertising gives consumers access to journalistic information free of charge (or at lesser cost),
since the news media are funded by advertisers. Some authors recognize the positive
contribution of some content paid by third parties, when such content is produced
professionally. Although criticized at times, one example of native advertising is often evoked in
the literature as an example of successful content: An article descri bi ng wo men
published by The New York Times and paid by Netflix, that advertised the second season of its
show Orange is the New Black, with a plot set in that prison environment*®. However, the
benefits of a native advertisement will always depend on a transparent disclosure of its
advertising nature; absent that, the attack on the right to independent and quality information
would certainly supplant those benefits.

| e

mu st m

carve

0s

pri

151 See notably: John CARR, St or yt el I i ng Ads May Blde New ViorkiTimésj Septeinber I8ew Per i |

2013, online: <https://www.nytimes.com/2013/09/16/business/media/storytelling-ads-may-be-journalisms-new-
peril.htmlI> (page consulted on May 8, 2018).

152 Marc-Frangois BERNIER, Le Cinquiéme pouvoir. La nouvelle imputabilité des médias envers leurs publics, Les
Presses de | 6Univer si tl®Ouw aansdaton. Quebec, 2016, p.

153 |bid., pp. 9 and fol.

154 P, SORMANY, Le métier de journaliste, op. cit. note 119, p. 35.

155 A, PILON, Sociologie des médias du Québec, op. cit. note 94, p. 26.

156 M.-F. BAZZO et al., De quels médias le Québec a-t-i | b e, epodit.m&te?30, p. 8. Our translation.

157 E.E. SCHAUSTERetal. , fANative Adverti si ogcitlnste #7/peld28ew Journal i smo,

158 M.-F. BAZZO et al., De quels médias le Québec a-t-i | b e spodit.méte?30, p. 90.

159 Melanie DEZIEL, Wo man | nmates: Why t he Meplci, ndteodd.e | Doesndt Work
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2.2.1 Difficulty Recognizing Native Advertising in the News Media

From a business standpoint, advertisers have no interest in disclosing too directly to readers the
advertising nature of a native advertisement; that would contradict the very concept of such
advertising and would make it less effective'®?, since readers try to avoid advertising content.

Studies demonstrate that disclosure practices regarding native advertising lack transparency?,

t hat <consumer sh mitvenadertisthg feom the rgst of sontent!®? and that a strong

majority (between 77% and 92%, according to the studies)yd on 6t per cei ve the adve
of this type of content'®®, Despite that, advertisers often argue, to shrug off their responsibility,

that readers are smart enough to recognize the advertising nature of content®*,

Consumers have difficulty recognizing native advertising partly because the nature of that
practice is still not well known'®®, but also because of inconsistency in the disclosures provided
by online news organizations:

[ é because online media consumption encompasses such a wide variety of
presentational modalities, sources, and functions, and because native ads and
disclosures can appear in a wide variety of forms and locations, developing
proficiency at spotting paid content online is a more difficult task. As a result of
the inconsistencies in disclosure, the potential for consumers to be deceived is
that much greater®®®,

Ambiguous disclosure of the advertising nature is anoth e r cause of reader so
difficulty®’; lack of clarity can be such that even a well-informed consumer can mistake editorial
advertising for journalistic content produced by the news organization?6®,

160 Brenda L. PRITCHARD, fiNew age advertorials: beinFoodpmataralhedlthes in nati v
products & cosmetics law, Gowling WLG, September 2016, online:
<https://edoctrine.caij.gc.ca/publications-cabinets/gowlings/2016/a89741/en/PC-a95846> (page consulted on June

24, 2018).

161 See to that effect: Suzanne VRANICA, Majority of Native Ads Lack Transparency, The Wall Street Journal, August

3, 2016, online: <https://www.wsj.com/articles/majority-of-native-ads-lack-transparency-1470218409> (page

consulted on June 24, 2018).

®2M . WUetal. , AA Tal e o fop. ditwote 199 p. 140k s, 0

163 CONTENTLY, Fixing Native Advertising: What Consumers Want From Brands, Publishers, and the FTC, 2016,

online: <https://contently.com/strateqist/2016/12/08/native-advertising-study/> (page consulted on June 24, 2018); B.

W. WOJDYNSKI et al, i Go i n gop.Nia nofe 6% [@p.,161.

164 D. BAILLARGEON et al., AConfrontations et opcoimoteecld, ged0c4B.s ®t hi ques, o

165 Joe LAZAUSKAS, Study: Sponsored Content Has a Trust Problem, The Content Strategist, July 9, 2014, online:
<https://contently.com/strategist/2014/07/09/study-sponsored-content-has-a-trust-problem-2/> (page consulted on

June 24, 2018).

1668, W.WOJDYNSKI, fAiThe Deceptiveness of opSci motes’d, p.d4¥7.News Articl es, 0
167 |pbid, p. 1481.

%{iThe distinction is not 6cleard or o6manifesto at all. I n th
Quebec press Council] emphasize that they themselves had difficulty making that distinction, which eloquently
demonstrates the |l evel of conf usi o RProdx@andwdvigne . LatPhressetgop.ner al pub
cit. note 3. Our translation.
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2.2.3 Persuading and Manipulating Consumers

Generally, commercial advertising aims at manipulating and persuading consumers, on a
conscious or unconscious level’®®. According to Professor Emeritus Ni c ol e LOHeur evu
advertising constitutes:

[ é line des forces de persuasion et de manipulation les plus importantes de

|l a soci ® ® actuelle. Avec | 6aide des techniqu
de la psychologie et des moyens modernes de diffusion, elle agit sur les

décisions du consommateur, méme a son insul’®.

Advertising techniques are sophisticated, with an ac c e n't on Y dedaucd i ehf ect i
according to Claude Cossette, iadverti si ng i stpNoroseusaslnerableiton d e e d
mani pul ation targeting tbalaced and inforsmedi adultss are nbve ve n we
vulnerable to actual behaviour triggers revealed by social psychology research and used by
advertisers!’®.0 The Supreme Court of Canada stated that fiTo say that advertising can place
consumers under a merchanto6s'™onfluence is an unde

Native advertising counts precisely on that type of manipulation. By definition, such advertising
is intentionally disguised and misleading, since its primary goal is to blend in the background
and camouflage its commercial nature in ordert o bypass consumersé6 refl ex
doubting ads'’®>. Whereas some authors attempt to temper that aspect!’8, it is generally admitted
that the misleading nature is intrinsic to native advertising?’’. Manipulation is even more evident
when an advertisement takes the form of journalistic content on a news platform, because such
advertising is counting on the consumer6s defence
the news organization.So it s not surprising that con%umers f

169 Victor DANCIU, fiMani pul atp eres umagiken immgd mani pul ati on of the consul
Theoretical and Applied Economics, vol. XXI, No. 2(591), 2014, p. 24.

170 Njcole L 6 H E U R &nd Marc LACOURSIERE, Droit de la consommation, 61 ed., Editions Yvon Blais,

Cowansville, 2011, p. 479.

171 Pierre-Claude LAFOND etal.,La publ i ci t ®, arme de persuasion massive. Les
Editions Yvon Blais, Cowansville, 2012, p. 3. Our translation.

172 Claude COSSETTE, Ethique & publicité, Les Presses deQueliet)n0D8y e 25sAurttranslatiany a |

173 |bid. Our translation.

174 Richard v. Time Inc., [2012] 1 SCR 265, 2012 SCC 8 (CanLll), par. 118.

B, W. WOJDYNSKI, ANative Advertising: Engagwsp.uitemte?7 Deception
176 i [ T e Who sise native advertising techniques argue that native advertising is simply a way to create advertising

content that is more enjoyable and interesting for readers. Michael S. Perlis, the president of Forbes Media, has
summarized the movement by stating, o[ Nat i ve adverenséngjosspnpoinadheeet i songo. ¢
omitted]: Anthony B. PONKIVAR, fi Blureed Lines: Why Native Advertising Should Not Be Subject to Federal

Re g ul a tTheoNorth Caralina Law Review, vol. 93, No. 1187, 2015, p. 1194.

"See notably: B. W. WOJDYNSKI, ANative Advertisingp. Engage me
cit. note 7 ; E. E. SCHAUSTER et al. AiNative Adverti si rogcitlnste 17fpel4dl8-édM4ahd ur nal i s m
1419; B. W. WOJDYNSKI, iThe Deceptiveness of opSc motes7d ppeldi7/5SNONB. WAr ti cl es, 0
WOJDYNSKI and G. J. GOLAN, iNative Advertising and t hop.ciEnmote@2, e of Mass C
pp. 1403 -1404 ; ETHICS ADVISORY COMMITTEE OF THE CAJ, Sponsored Content, op. cit. note 31, p. 5; Brandon

R. EINSTEIN, fiReading between the | ines: the rise of native adver:
Brooklyn Journal of Corporate, Financial & Commercial Law, vol. 10, No. 1, 2015, p. 225.

178 See notably: J. LAZAUSKAS, Study: Sponsored Content Has a Trust Problem, op. cit. note 165 ; B. W.

WOJIDYNSKI, AThe Deceptiveness of opSci oaies/d p.d48l.News Articl es, o
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2.2.4 Access to Independent and Quality Information

The consumer, who is above all a citizen, looks for independent and quality information, since it

enables him to express himself and act in an informed way. According to journalistic principles,

newsi nf ormation refers not abl ythattels us tbow thepstatetof o f cor
events, situations and people in the world around us’®.0

Democracy is indivisible from the quantity and quality of information available to citizens'®. In

factt it he very ability to for mul adusefucto the demqoaratis t hat
debate is inextricably linked to the ability to access sufficient information for making an informed

judgment on the issues in our lives!.0 Native advertising, disguised as information and

attempting to sell rather than inform, r i s k s l eading i ndependent jour

Y

commercial communicationd and tHus endangers free

The democratization of information, proliferating sources of information, and the quality and

quantity of original information may also bring their share of problems®. The news is largely

produced by the traditional news media (written press/newspapers, radio, television), but it is
passed on, without the source nec#®swhchcahgivebei ng
news consumers the impression that the traditional news media are no longer useful*®,

While native advertising lowers trust in the media and raises doubts about the independence of
information, this situation could worsen still. Native advertising could well, ultimately, limit the
guantity as well as the quality of information.

The independence of information contributes to its quality. And that independence depends on
journalistic work; journalism must therefore be protected from all external influences and remain
independent of the objects of its reporting*®.

179 Bill KOVACH and Tom ROSENSTIEL, Principes de journalisme. Ce que les journalistes doivent savoir, ce que le
public doit exiger, translated from English by Monique Berry, Paris, Gallimard, coll. Folio actuel, 2014 [2001], p. 20.
Our translation.

180 |bid.

181 | ouis-Philippe LAMPRON,La d®mocr ati e, tr i b u tgaaité kes Woguesnde CantadtioDraitsat i on de
de la personne et démocratie, February 28, 2018, online: <http://www.contact.ulaval.ca/article_blogue/democratie-
tributaire-dune-information-de-qualite/> (page consulted on June 24, 2018). Our translation.

182 B, KOVACH et al., Principes de journalisme, op. cit. note 179, p. 17.

18 Antoine CHAR,La qu°te de s e nx0.,op.citdoferl@9, pd88. We b

184 |bid, pp. 88-89.

185 P, SORMANY, Le métier de journaliste, op. cit. note 119, pp. 26-29.

186 B, KOVACH et al., Principes de journalisme, op. cit. note 179, p. 104.
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3. Current Framework in Canada

Canada has no specific legislative framework for native advertising in written form. Of course,
native advertising, like any other, remains subject to broader legal frameworks that protect
consumers against misleading advertising and false representations, notably, because
fprovisions with respect to advertising that are found in the Consumer Protection Act [ é &and
the Competition Act apply to online advertising®®’.0

The news and advertising industries also have self-regulatory ethical standards. The following
pages present a non-exhaustive portrait of the main standards recognized by a majority of the
two industriesdéd players

3.1 Legal Framework
3.1.1 Areas of Expertise

Ca n a d edéral antl provincial governments have, regarding consumer protection, concurrent
constitutional jur i & dndofteri compementary idrolgs®émphe fedemln t
government acts mainly to protect the Canadian economy?8® (the Competition Act, for example),
whereas the provinces, which have exclusive jurisdiction over property and civil rights, local
commercial law, contractual matters'®, intervene more explicitly in issues directly related to
consumer protection®:,

As for jurisdiction on the media themselves, the Supreme Court of Canada confirms that
fPublishers of newspapers are amenable to civil and criminal laws which bear equally upon all
businessmen and employers, generally, in the communityq it also specifies that despite freedom
of the pressp r ot e c Faiseoandsmisledding advertising may properly be proscribed'®2.0

Although the federal government has jurisdiction over broadcasting and telecommunications!®?,
the provinces can, within their jurisdiction over contractual relations, intervene regarding
advertising, whatever its platform?®4,

87A OULAl, fALa place du consommateur dansoplciieoted@Gdri@ment de | a cy
188 Richard v. Time Inc., op. cit. note 174, par. 38.

189 |n accordance with its jurisdiction on commerce: Constitutional Act of 1867, 30 & 31 Victoria, v. 3 (R.U.), sec.
91(2); General Motors of Canada Ltd. v. City National Leasing, [1989] 1 SCR 641, 1989 CanLll 133 (SCC).

190 Constitution Act of 1867, op. cit. note 289, art. 92(13).

191 Banque de Montréal v. Marcotte, [2014] 2 SCR 725, 2014 SCC 55 (CanLll), par. 74.

192 Gay Alliance Toward Equality v. Vancouver Sun, [1979] 2 SCR 435, 1979 CanLll 225 (SCC), p. 487.

193 Regulation & Control of Radio Communication in Canada, Re, 1932 CanLlIl 354 (UK JCPC); Capital Cities Comm.
v. CRTC, [1978] 2 SCR 141, 1977 CanlLll 12 (SCC); P. TRUDEL et al., Droit du cyberespace, op. cit. note 101, p. 3-
27: A The mnles of public lawnthat are affected by the emergence of the electronic environments are those
that cover criminal law, telecommunications, broadcasting, competition, as well as intellectual property (which is also
partly governed by private law). All those subjects are, in Canada, under the exclusive jurisdiction of the federal

Parliament. o [references omitted]. Our translation.
194 Attorney General (Quebec)v.Ke |l | oggds Co. o f[1928 23CR211,21878 Canltll 185 (SCC),
p. 225; Sonia RASQUINHA etal. , A Prati ques <c¢commer ci:mtere&iaites, quekprisqueses en | i gne

juridiques courez-v o u s L® Droitide savoir, Lavery, August 2017, online: <https://edoctrine.caij.qc.ca/publications-
cabinets/lavery/2017/a80959/fr/PC-a101057> (page consulted on May 29, 2018).
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3.1.2 Federal Legislation
3.1.2.1 Canadian Charter of Rights and Freedoms

First, it should be noted that the Canadian Charter of Rights and Freedoms (hereinafter the
fCanadian Chartero ) does noti moivelre, imripvate relations, i u
is involved!®®.0

Among the fundamental rights guaranteed by the Canadian Charter, we ffeedond of A
thought, belief, opinion and expression, including freedom of the press and other media of
communication?®.o

A const it urtedognitica lof the dink desween freedom of thought, belief, opinion and

expression, and freedom of the press, is certainly not misplaced: i The freedom of exp
guaranteed by such charters includes freedom of the press, which is equivalent to recognizing

that freedom of expression includes the publicbds
the mission to provide!®’.0 And as the Royal Commission on Newspapers stated in 1981:
AiFreedom of t he pr dghtof owrers. it dsta right ofpthe pepgle. It ig part of

their right to free expression, inseparable from their right to inform themselves®®.0The Supreme

Court of Canada (her ei naft efyhasher éfiiStCecCcéoat ed numerous ti mes
essentialrol e i n satisfyindgfomatien®publicdés right to

l ndeed, the publicbés r i gwas anessentialrcahstijutomadgeananteei nf or me
long before the Canadian Charter. Section 1 of the Canadian Bill of Rights?® recognizes it h at

there have existed and shall continue to exist without discrimination by reason of race, national

origin, colour, religion or sex, the following human rights and fundamental freedoms,0 which

includes freedom of the press (sec. 1f).

Already in 1957, Justice Rand stated the following about the importance of freedom of
expression:

This constitutional fact is the political expression of the primary condition of
social life, thought and its communication by language. Liberty in this is little
| ess vital t o m aitn tha breathimgl is @ nhis ply/gical
existence®,

¥ Christian BRUNELLE and M®l anie SAMSON, fALes domaines doboappl
Barreau du Québec, Droit public et administratif, Collection de droit 2017-2018, vol. 8, Cowansville, Yvon Blais, 2017,

online: <https://edoctrine.caij.gc.ca/collection-de-droit/2017/8/803122425>, p. 37. Our translation.

19 Sec. 2 b), Constitutional Act of 1982 (UK), constituting Schedule B of the Canada Act 1982 (UK), 1982, ¢ 11.

¥"HenriBRUN, fALe droit du publiic un Iddion ftorcrmatsitarn udad lointniedueux anc
Développements r®cents en dr 02005, BdareeaulddQuébec i sService tledai fannfation mat i on

continue, Yvon Blais, Cowansville, 2005, online: <https://edoctrine.caij.qc.ca/developpements-

recents/233/367112995>, p. 97. Our translation.

198 DEPARTMENT OF SUPPLY AND SERVICES CANADA, Royal Commission on Newspapers, Kent Report,

Ottawa, 1981, online: <http://publications.gc.ca/collections/collection_2014/bcp-pco/Z1-1980-1-1-eng.pdf>, p. 1.

199 See notably: Société Radio-Canada v. New Brunswick (Attorney General), [1991] 3 SCR 459, 1991 CanLlI 50

(SCC), Edmonton Journal v. Alberta (Attorney General), [1989] 2 SCR 1326, 1989 CanLlIl 20 (SCC); Société Radio-

Canada v. Lessard, [1991] 3 SCR 421, 1991 CanLlIl 49 (SCC).

200 5.C. 1960, v. 44.

201 Switzman v. Elbling and A.G. of Quebec, [1957] SCR 285, 1957 CanLll 2 (SCC), pp. 306-307.
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3.1.2.2 Competition Act

The purpose of the Competition Act?*®> (h er ei n af t p adopteth iy fede@Mawmakers, is
toAimaintain and e nc oGanalgdpartcwanypireordertfi it pmovideiconsumers

with competitive prices and product choices®*.0The CAds main objective is
Canadian economy?®*, notably by maintaining consumer trust, including toward t he fAdi gi t al
economy?%.0

The CA contains, in that regard, provisions against false or misleading representations
applicable to the advertising sector. According to the Competition Bureau, native advertising is a
new issue where fthe overarching principles of misleading advertising i that consumers should
not be misled i apply directly. Firms should adequately disclose who is making the
representation or on whose behalf the representation is made?%.o

In a working document, the Competition Bureau raised compliance issues directly related to
native advertising:

The term Anative advertisingo has aoome to ref
advertisement by making it similar to the news, articles, product reviews, or

entertainment that consumers are viewing online. Disguising an advertisement

in this way or propagating fake reviews creates an impression of impartiality

that is deceptive and harmful to consumers. [ € ]

The potential for misrepresentation arises because consumers are likely to
attach more weight to a representation if they believe it comes from a friend,
an experienced consumer, or an independent researcher. Additionally, firms
may format a customized advertisement to match the style or layout of the
website. Such formatting can prevent consumers from recognizing the
provenance of the message and mislead consumers into believing that the
message originates from a trusted source®”’. [References omitted]

The Commissioner of Competition, if he intends to intervene against a company, may opt for
measures under civil or criminal law, which are mutually exclusive®®. However, the consu
right of action is limited to obtaining reparation for damages caused by an infraction.

To date, the courts have levied no penalty regarding native advertising?°.
a) A civil matter according to section 74.01(1)a) of the Competition Act
A key provision of the CA pertains to misleading representations:

202 RSC 1985, v. C -34.

203 Section 1.1, CA.

204 Canada (Directeur des enquétes et recherches) v. Southam Inc., [1997] 1 SCR 748, 1997 CanLlIl 385 (SCC), par.
48.

205 COMPETITION BUREAU, The Deceptive Marketing Practices Digest, Bulletin, vol. 3, Ottawa, May 2, 2017,
online: < http://www.bureaudelaconcurrence.gc.ca/eic/site/cb-bc.nsf/vwapj/DMPD-Volume3-Eng.pdf/$file/DMPD-
Volume3-Eng.pdf> (document consulted on May 27, 2018), p. 16.

206 COMPETITION BUREAU, Big Data and Innovation: Implications for Competition Policy in Canada, Draft
Discussion Paper, Ottawa, September 18, 2017, online: <http://www.bureaudelaconcurrence.gc.ca/eic/site/cb-
bc.nsf/vwapj/Big-Data-e.pdf/$file/Big-Data-e.pdf> (document consulted on May 27, 2018), p. 41.

207 1bid. p. 40.

208 Omar WAKIL, The 2018 Annotated Competition Act, Thomson Reuters, Toronto, 2017, p. 179.

209 See to that effect: COMPETITION BUREAU, Penalties imposed by the courts, revised on February 14, 2018,
online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/01863.html> (page consulted on May 31, 2018).
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74.01 (1) A person engages in reviewable conduct who, for the purpose of
promoting, directly or indirectly, the supply or use of a product or for the
purpose of promoting, directly or indirectly, any business interest, by any
means whatever,

a) makes a representation to the public that is false or misleading in a material
respect;

Placed in the CA section titted i Revi ewabl e conduct, 0 that provi si

Bureau to bring civil proceedings. The general impression will be taken into account to
determine whether the conduct is reviewable?°,

According to that section, the person at fault is anyone who makes a representation to the
public that is false or misleading; the scope is very broad, and thus cannot be limited to actions
done as part of a contractual relationship. There is an infraction when a misleading
representation is made by any means whatever. Section 52 (1.2) also clarifies section 74.01 by
specifying, notably, that fthe making or sending of a representation includes permitting a
representation to be made or sent?’*.0A p e r s omakes h @preSentation to the publico ¢ an
thus plausibly include the advertiser as well as the media organization controlling the publication

and layout of advertising content put online on its digital platforms, in addition to being involved,

at times, in actually writing the advertising content. Moreover, the advertiser offers the public its
advertisement by purchasing advertising space
advertiser thus plays a role in presenting the advertisement to the public. firhe level of
responsibility attributed to a party will depend, to a large extent, on the level of control the latter
exercises over the content and on whether it has played a role in the decision to present the
advertisement or not?!2.0

Accordingly, an infraction occurs if a false or misleading representation is given, and if that
representation pertains to a material fact®'?, i.e.: fcould influence a consumer to buy or use the
product or service advertised?'. thetermfir epr esent ati ono i s g:fnen
advertisement may be misleading by what is said or illustrated or by what is omitted?'® .o

Tout genre déindication est susceptible de

la forme ou | e support, qudell e soit donn®e

signe, un dessin ou une 111l ustr atwentconstituen® me
une infraction. | | peut m° me sodagqi.r dédune omissi.on
[ €] Ce peut °tre une combinaiso’ . de mots ou

[References omitted; our underlined]

In the case of native advertising, one could argue that omitting the advertising nature would thus
constitute a misleading representation on a material point, i.e. the quality and independence of

210 Section 74.03(5), CA.

211 Section 52 (1.2), CA.

2125, RASQUINHAetal. , fiPratiqgues commer ci ap ctnote 1040 Quptensistiers en |
28Thefeder al Court of Appeal recognized that the provis
Commissioner of Competition v. Premier Career Management Group Corp., [2010] 4 FCR 41, 2009 FCA 295
(CanLll), par. 61

214 COMPETITION BUREAU, False or Misleading Representations and Deceptive Marketing Practices, revised on
November 5, 2015, online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03133.html>.

215N, L & H E UR &d M. LACOURSIERE, Droit de la consommation, op. cit. note 170, p. 503.

216 |bid., pp. 490-491.

igne
i on
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information transmitted. The disclosure made, on the page presenting the advertising content,

about the advertising nature of that content i by a mention, notice, layout, the content itself, etc.

i could also prove misleading i f the advertising
advertising is confused with independent and objective information, a consumer could consider

the advertisement more credible than if he had known the biased aspect of the content offered,

and he could be induced to go in the direction traced by the advertiser.

Section 74.01 of the CA apparently refers only to advertising content, and not to the way of
leading readers to it; not disclosing the commerci alladaat ur e a
consumer to buy, but only to read the advertisement.

It should still be pointed out that the CA section is not limited to promoting the supply or use of a
product, but also pertains to any business interest, which may be the case for native advertising,
which the reader is encouraged to recognize as such.

And yet, according to the CA, disclosure at the hyperlink stage is not an indication that pertains
to a material fact.

If he concludes that an infraction of that civil provision has been committed, fthe Commissioner
may apply to the Competition Tribunal, the Federal Court, or the superior court of a province
(the O6court s 6 yirindg therpersomto ceasd the activity, publish a corrective notice
and/or pay an administrative monetary penalty?'’.0

Thus, the application of that CA section to native advertising, on the basis of misleading
representations related to non-disclosure of a material fact, seems to us possible in theory,
since each case is obviously unique in depending on the facts in question.

b) A criminal matter according to section 52(1) of the Competition Act
Section 52(1) CA states the following:

52 (1) No person shall, for the purpose of promoting, directly or indirectly, the
supply or use of a product or for the purpose of promoting, directly or
indirectly, any business interest, by any means whatever, knowingly or
recklessly make a representation to the public that is false or misleading in a
material respect.

Apart from serving as a basis for criminal accusations, that provision is very similar to the
preceding one, and refers to its main aspects. The Act further specifies that proof of a person
actually having been deceived or misled is not necessary to establish the commission of an
infraction?!8, and that the general impression given by the representations reproached will form
the basis for determining whether they are misleading?*.

The Competition Bureau is responsible fofiaddressing deceptive marketing practices. However,
it also has responsibility for addressing different kinds of criminal misleading advertising that are
similar to fraud. These kinds of mass marketing frauds pose their own unique challenges when

217 COMPETITION BUREAU, Enforcement Guidelines i Application of the Competition Act to Representations on the
Internet, October 16, 2009, online: <http://publications.gc.ca/collections/collection_2010/ic/lu54-1-2009-eng.pdf>
(document consulted on May 29, 2018), p. 11.

218 Section 52(1.1), CA.

219 Section 52(4), CA.
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it comes to detecting them, investigating them and protecting consumers and the marketplace

from their harmful effects??°.0 In matters of misleading representations, the Commissioner of

Competition usually optsf or ci vi | | aw, unl es s thd hare toithe publ@c t i on 0 ¢
interest are deemed sufficiently serious 7 and that proof beyond a reasonable doubt can be

established i to justify a criminal remedy??2,

As discussed in the preceding chapters, poorly disclosing the advertising nature of native
advertising inthe news mediami ght pl ausi bly be considered to har

c) Consumer recourses according to section 36 of the Competition Act

While the Commissioner of Competition may bring proceedings on the basis of CA
sections 74.01(1)a) and 52(1), a consumer may also bring civil proceedings, according to
section 36 of the Act, if he has suffered harm following an infraction of CA section 52?22 (in
Part VI, Offences in Relation to Competition):

36 (1) Any person who has suffered loss or damage as a result of

a) conduct that is contrary to any provision of Part VI,

[ €]

may, in any court of competent jurisdiction, sue for and recover from the
person who engaged in the conduct or failed to comply with the order an
amount equal to the loss or damage proved to have been suffered by him,
together with any additional amount that the court may allow not

exceeding the full cost to him of any investigation in connection with the
matter and of proceedings under this section.

The damage suffered, for which there would be a claim, must be related to the infraction
committed. Case law specifies that fthis can only be done by pleading that the
misrepresentation caused him to do something 1 i.e., that he relied on it to his detriment??2.0

However, the Act providesa |l ain truth presumptionodo if a convi
declared according to section 52(1). Thus, Apri vate actions are often b
announcement of a guilty plea or verdict??*.0

3.1.3 Provincial Legislation: Quebec and Ontario

Provincial consumer protection laws contain sections of general application regarding false or
misleading representations. An advertiser found guilty of misleading advertising could thus face

220 COMPETITION BUREAU, The Deceptive Marketing Practices Digest, Bulletin, vol. 2, March 7, 2016, online:
<http://www.bureaudelaconcurrence.gc.caleic/site/cb-bc.nsf/vwapj/cb-digest-deceptive-marketing-vol-2-e.pdf/$file/cb-
digest-deceptive-marketing-vol-2-e.pdf> (document consulted on May 27, 2018), p. 16.

221 0. WAKIL, The 2018 Annotated Competition Act, op. cit. note 208, p. 179.

222 such proceedings could also be brought by way of a class action. See: Brenda PRITCHARD and Susan VOGT,
Advertising and Marketing Law in Canada, 5" ed., LexisNexis, Markham, 2015, pp. 7, 92-94.

223 Wakelam v. Wyeth Consumer Healthcare/Wyeth Soins de Santé Inc., 2014 BCCA 36 (CanLlI), par. 91, citing
Singer v. Schering-Plough Canada Inc. 2010 ONSC 42 (CanLll).

224 Karounga DIAWARA et al., Droit de la concurrence, LexisNexis, Montreal, October 2015, p. 8/21. Our translation.
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lawsuits based both on federal provisions and on the provisions of one or more provinces or
territories??®. The following pages focus on Quebec and Ontario laws.

Moreover, in Quebec, the Charter of Rights and Freedoms also contains relevant provisions
regarding freedom of expression and possible remedies in case of violations.

3.1.3.1 Consumer Protection

Qu e b e Codstimer Protection Act prohibits certain business practices, such as false or
misleading representations addressed to consumers, which includes representations made as
part of an advertisement. In Ontario, the words used are ffalse,0 feceptiveo or fmisleadingo
representations, qualified as unfair practices.

3.1.3.1.1 Quebec i Consumer Protection Act

Certain provisions of the Consumer Protection Act?® (hereinafter the fi C P)Aptohibit false or
misleading advertisements and representations addressed to consumers. The three relevant
sections (219, 228 and 242 of the CPA) lead us to analyse such advertisements under two
angles: civil actions and criminal actions provided by the CPA.

a) Relevant provisions and definitions

In the part on business practices, the CPA contains provisions that pertain specifically to false or
misleading representations. The general prohibitions that appear most relevant regarding native
advertising are found in the following sections:

219. No merchant, manufacturer or advertiser may, by any means whatever,
make false or misleading representations to a consumer.

228. No merchant, manufacturer or advertiser may fail to mention an
important fact in any representation made to a consumer.

242. No merchant may fail to mention his identity, and the fact that he is a
merchant, in any advertisement.

The CPA defines those practices as prohibited??’”. Wh er e a s  aentdlion engludes an
affirmation a behaviour or an omission?2,0an adv er t i snessagendesigmed to r@anote
goods, services or an organization in Québec??° .0 According to Professor Pierre Trudel, i | n
context of information highways, this [latest] definition could cover any message accessible in
Quebec or to Quebec users®°.0Given those definitions, a page displaying an advertisement on
a news organizaton 6 s di gi t al pl atfor m, as wel |l as

representations and advertisements under the CPA. Considering the broad interpretation made

225 B. PRITCHARD and S. VOGT, Advertising and Marketing Law in Canada, op. cit. note 222, p. 9.
226 Consumer Protection Act, RLRQ v. P -40.1.

227 Section 215, CPA.

228 Section 216, CPA.

229 Section 1 m), CPA.

230 p, TRUDEL et al., Droit du cyberespace, op. cit. note 101, p. 18-30. Our translation.
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of the terms representation and advertisement?®, it also appears that hyperlinks leading to the
advertising content could constitute a representation, or even an advertisement, under the CPA.
This is notably the case when a hyperlink is not limited to a clickable link, but rather takes the
form of a text box, or when a logo is affixed near the hyperlink.

Evidentl vy, an advertisement doesnot necessarily |
contravene section 219; misleading representations suffice?%,

As mentioned above, the advertising nature of content presented as journalistic content
constitutes an important aspect that should be disclosed systematically. The page displaying
advertising content and the hyperlink leading to that page thus omit what seems a very material
factiftheyd onditscl ose the contentodés advertising nature

Moreover, the prohibitions stated in CPA sections 219 and 228 apply to merchants as well as

advertisers: fdadvertisero means a person wh o prepar e:
advertisement or who causes an advertisement to be prepared, published or broadcast?*3.0Both

the news organization and the advertiser could therefore be included in that definition.

As for section 242, because the CPA refers only to a merchant who fails to mention his identity,
and the fact that he is a merchant, it appears that in the context of native advertising, only the
advertiser could be sued. Thus, the civil remedy based on CPA section 242 seems to us
impossible in the case of native advertising, since there will likely be no contract with the
advertiser (the merchant). That being said, criminal proceedings remain possible.

However, omitting the merchantdés identify and st a
fact according to section 228, which, it should be recalled, pertains to the advertiser, against
which civil proceedings could thus be brought on that basis.

b) Civil proceedings according to CPA section 272
Section 272 provides civil proceedings that can be brought against a merchant with whom a
consumer has contracted:

272. If the merchant or the manufacturer fails to fulfil an obligation imposed on him by
this Act, by the regulations or by a voluntary undertaking made under section 314 or
whose application has been extended by an order under section 315.1, the consumer
may demand, as the case may be, subject to the other recourses provided by this Act,

a) the specific performance of the obligation;

b)t he authorization to execute it at t he mer
c) that his obligations be reduced;

d) that the contract be rescinded;

e) that the contract be set aside; or

f) that the contract be annulled,

without prejudice to his claim in damages, in all cases. He may also claim punitive
damages.

231 |bid., pp. 18-31 7 18-32.
232 Richard v. Time Inc., op. cit. note 174, par. 87.
233 Section 1 m), CPA.
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To win that civil action, the consumer must establish:

- the existence of a consumer contract?®** of which the object is a good or service and that
has been concluded between himself, as a consumer?®, and the merchant acting in the

course of his business®®;

- an infraction of the CPA, notably of sections 219 and 228;

- without having to prove the harm sustained because he has a presumption to that effect,
he may demand contractual remedies®’, but he must justify and quantify the moral,
material or punitive damages claimed.

Existence of a contract with the merchant

To have a legal interest for acting under section 272, a consumer must be bound contractually
with the merchant. It should be kept in mind that:

A consumer contract is not necessarily formed at the precise time when the
consumer purchases or obtains goods or services. In Quebec civil law, a
contract is formed when the acceptance of an offer to contract is received by
the offeror (art. 1387 C.C.Q.)%%.

The Civil Code of Québec defines a consumer contract as follows:

1384. A consumer contract is a contract whose field of application is delimited by
legislation respecting consumer protection whereby one of the parties, being a natural
person, the consumer, acquires, leases, borrows or obtains in any other manner, for
personal, family or domestic purposes, property or services from the other party, who
offers such property or services as part of an enterprise which he carries on.

Some authors suggest a tacit contract exists between the reader and the news organization3°,
due to the readerdés tacit agreement to the news o
even when the consumer accessesthe or gani zati onds content free of

However, a 2011 Superior Court decision concluded that a contract concluded free of charge
could not be a consumer contract; the latter must be in return for payment and consideration?4°.
A more recent decision of the Court rejected that precedent; after analysis, and based on the
Supreme Court decision in the Douez v. Facebook Inc. case??, the Court concluded that a
contract, even when no payment or consideration is involved, can be a consumer contract?*2,

234 Richard v. Time Inc., op. cit. note 174, par. 105, 107.

235 The consumer is responsible for proving his status as a consumer: Multiple Business Systems M.B.S. Ltd. v.
Randhawa, 1997 CanlLll 10014 ( Qay physital per3oh who s a pagydonaeantract i a fi
capacity ot her t huader CPAsedtiondd). mer chant o

236 Section 2, CPA.

237 Richard v. Time Inc., op. cit. note 174, par. 123.

238 |bjid., par. 108.

29C.MOUMOUNI, fiLe discours normatif des jrepatage dahsilesjolensauxet | es pr at
g u ®b ® cop.icits riote 136, p. 131.

240 st-Arnaud v. Facebook inc., 2011 QCCS 1506 (CanLll), par. 53, 54.

241[2017] 1 SCR 751, 2017 SCC 33 (CanLll).

242 Demers v. Yahoo! Inc., 2017 QCCS 4154 (CanLll), par. 25 to 37.
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Accordingly, a consumer contract can be reached between a news organization and a reader,

once the consumer accepts the offer, and when the object of the contract is information

produced from journalistic work (a service offered in the cour se of the press «coc
activities). But it should be noted that one of
agrees to receive advertising.

Defaulting on an obligation and general impression

To examine whether violations of CPA section 219 or 228 have occurred, an assessment must

be made of the merchantds representation accordin
fifo determine whether or not a representation constitutes a prohibited practice, the general

impression it gives, and, as the case may be, the literal meaning of the terms used therein must

be taken into account?*3.01n a key ruling rendered in 2012 in the Richard v. Time Inc. case?*,

the Supreme Court of Canada established the applicable criteria for evaluating whether an
advertisement constitutes a false or misleading representation, by focusing notably on the
concept of Afgener al i mpression. o According to t&h
inexperienced consumer must be adopted in our analysis, rather than the viewpoint of a
hypothetical, average, prudent and diligent consumer, who would be able to detect the

mer chant?.sSot riatpéss t he <c¢credul ous, i nexperienced a
constitute the standard of an average consumer, because he is the real target of the general

i mpression given by the advertiserb6s message

[67] The general impression test provided for in s. 218 C.P.A. must be applied

from a perspective similar to that of Aor din
consumers who take no more than ordinary care to observe that which is

staring them in the face upon their first contact with an advertisement. The

courts must not conduct their analysis from the perspective of a careful and

diligent consumer.

[72The words #Acr edul oduds tahnedrseriftneevedyg: e n c e
consumer for the purposes of the C.P.A. This description of the average
consumer is consistent with the | egislatureo
persons from the dangers of certain advertising techniques. The word
ftredul ouso reflects the fact t hat the averag
merchants on the basis of the general impression conveyed to him or her by
their advertisements. However, it does not suggest that the average
consumer is incapable of understanding the literal meaning of the words used
in an advertisement if the general layout of the advertisement does not render
those words unintelligible#.
Thus, according to the SCC, a determination of whether a representation constitutes a

prohibited practice will be made by observing the general impression that representation is likely

243 Section 218, CPA.

244 Op. cit. note 174.

245 |bid., par. 71.

246 Richard v. Time Inc. op. cit. note 174, par. 67, 72.
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to give a credulous and inexperienced consumer, and then by determining if that impression is
true to reality?¥’.

By nature, native advertising seeks to deceive; this is precisely why the media too often fail to
mention the contentds advertising natur e, whi c h,
must be made known to the reader, and is therefor
design, that the media and advertisers give readers the general impression of being faced with

journalistic content. And when disclosures are made, they often remain vague precisely not to

spoil that general impression, misleading by design.

Damages

First, section 272 establishes fan absolute presumption of prejudicet o t he ¢ and beu mer 0
therefore doesndét have to prove the prejudice suf
provided for by that section?,

The same provision also establishes the possibility of obtaining, on one hand, compensation for
material or moral damages suffered, and, on the other hand, an order to pay punitive damages.
If he contracts with the merchant following a false or misleading representation, several claim
possibilities are thus open to the consumer:

Les dommages-intéréts punitifs ont un caractére autonome et les
consommateur s | ®s ®s en rai son ddune prati que
demander a la fois des réparations contractuelles, des dommages-intéréts

compensatoires et des dommages intéréts punitifs ou, au contraire, de ne

r®cl amer que | 6ul.le de ces mesures

The possibility of a contractual remedy appears at first purely theoretical in the context of a no-

payment contract of a nature relevant to this study. It would be difficult in fact to see a
consumer 0s possible interest in having his oblig
cancelled. But claims for damages could be applicable in the case of a paid subscription to a

media organization.

Regarding material or moral damages a consumer could claim on the basis of misleading
representations regarding to the advertising nature of native advertising, it seems difficult to see
what could be claimed and how such damages could be quantified.

However, punitive damages could be a possible remedy even if the consumer is not able to
demonstrate that he has suffered moral or material prejudice.

c) Criminal proceedings according to CPA section 277

A consumerds civil proceedings are possible only
part, section 217, under which firhe fact that a prohibited practice has been used is not

247 bid., par. 78.

248 |bid., par. 112 and 121. )

249 | uc THIBAUDEAU, Guide pratique de la société de consommation, Editions Yvon Blais, Cowansville, 2013,
p. 136.
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subordinate to whether or not a contract has been made,0 allows criminal proceedings to be
brought against any merchant or advertiser who engages in a prohibited practice, whether or
not consumers have fallen into the trap:

277. Every person who:

a) contravenes this Act or any regulation;
[ é]

is guilty of an offence.

An advertiser or merchant who contravenes CPA sections 219, 228 or 242 de la LPC is guilty of
a criminal offence.

Whereas the Competition Bureau will likely bring proceedings only if misleading representations

affect competition or provoke market distortions, the finding that a prohibited practice has

harmed consumers6 <coll ective ihatsmchemodeadinggrbeul d al s
brought under the CPA. To date, no proceedings of this type have been brought against native

advertising.

d) Conclusion

Eventually, an argument that several aspects of native advertising i the hyperlink leading to an
advertisement, or the page displaying the advertisement, or disclosures of the commercial
nature of certain content i constitute or involve a misleading representation could be made if
disclosure of the advertising nature is inadequate.

Indeed, the visual aspect alone of an advertisement that takes the form of an article written by a

journalist could constitute a misleading representation, if no effective disclosure ofthec ont ent 6 s
advertising nature tempers the general impression given. The hyperlink leading to an
advertisement, when adopting the same look as hyperlinks leading to journalistic content, could
constitute a misleading representation if it attracts the consumer to an advertisement by
apparently announcing journalistic content. In addition, an argument could be made that a lack

of transparency regarding the advertising nature of native advertising is an omission to disclose

a Amaterial fact. o

That being said, a consumer who wants to bring civil proceedings would likely hit many legal
obstacles, whether in terms of interpret i ng or applying the provisions.
imagine circumstances that would allow a consumer to establish sufficient damages for

motivating or justifying proceedings. We recall that the most serious damages we have

identified are those caused to the public interest and fundamental freedoms.

In the current state of the law, criminal proceedings seem the most appropriate weapon against

native advertising that doesnoét adequately discl
criminal proceedings, the much heavier burden of proof and the lack of public funding could

make those proceedings futile, all the more so because they would not directly seek to protect

consumers, but citizens generally.
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3.1.3.1.2 Ontarioi Consumer Protection Act, 2002

Ontario provides measures against a merchant engaging in unfair practices against a
consumer, particularly through false or misleading representations.

a) Relevant provisions and definitions
Like the CPA and the Competition Act, the Consumer Protection Act, 2002%°° (hereinafter the

002 Actdo f ont ai ns provisions that prohibit merchant s¢

section 14(1) of the 2002 Act, fit is an unfair practice for a person to make a false, misleading or
deceptive representation.0 The following are notably considered to be misleading
representations:

14(2)[ €]

14. A representation using exaggeration, innuendo or ambiguity as to a
material fact or failing to state a material fact if such use or failure deceives or
tends to deceive.

15. A representation that misrepresents the purpose or intent of any
solicitation of or any communication with a consumer.

[Our underlined]

The term Arepresentationo is defined as foll ows

representation, claim, statement, offer, request or proposal that is or purports
to be:

a) made respecting or with a view to the supplying of goods or services to
consumers, or;

b) made for the purpose of receiving payment for goods or services
supplied or purporting to be supplied to consumers.

At first sight that definition appears to restrict the scope of what would constitute a misleading
representation. The latter could still, apparently, be broad enough to include a statement made
to conceal the advertising nature of a native advertisement, because the representation is made
for goods or services supplied, i.e. for the purposes of commercial content, which is falsely
presented as journalistic content.

b) Remedies
Section 109 of the 2002 Actconf er s power s théd peraon dsignatedta® thet h e
Director under the Ministry of Consumer and Business Services Act®!a

109 (1) If the Director believes on reasonable grounds that any person is
making a false, misleading or deceptive representation in respect of any

250 Consumer Protection Act, 2002, S.O. 2002 c. 30, Schedule A.
251 Section, 2002 Act.
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consumer transaction in an advertisement, circular, pamphlet or material
published by any means, the Director may,

a) order the person to cease making the representation; and

b) order the person to retract the representation or publish a correction of
equal prominence to the original publication.

Moreover, under section 116(1)b)(ii) of the 2002 Act, i A per son is guilty of 8
p e r s ocont@venes section 17(1), which states that i No per son may engage i
practice. 0T he Act presumes an unf aier fporrarstdoi caen wehcetni oan pj
notably in sections 14 and 15%%2.0

A consumer victimized by an unfair practice may cancel any agreement (written, verbal or tacit)

reached during or after the use of such a practioc
that is available in law, including damages?®3.0 However, Part IX of the 2002 Act, @A Pr ocedur es
for Consumer Remedies, 0 does not app®y to remedie

¢) Conclusion

The 2002 Actbs provisions are of geneercalf iapplhiacnattihoen G
remedies under the 2002 Act, in terms of applicability to native advertising, would encounter the
same obstacles as those we identified in our analysis of the CPA.

3.1.3.2 Charter of Rights and Freedoms

Native advertising issues cannot be analysed only under the angle of Canadian commerce

protection or consumer protection. As pointed out above, the confusion between information

and advertising can have consequences on <citizent¢
right to independent and quality information. In this sub-section, we will thus study the existing

legal protection of citizens rather than consumers.

Every person benefits from civil liberties that, in Quebec, are protected by the Charter of Human

Rights and Freedoms®* (her ei nafter the fAQuebec Bhbrapetsaisd) . Mor
the possessor of the fundamental freedoms, including freedom of conscience, freedom of

religion, freedom of opinion, freedom of expression, freedom of peaceful assembly and freedom

of association?®®.0In addition to guaranteeing freedom of expression, the Quebec Charter states

in section 44 that AEvery person has a right t o
According to Law Professor Henri Brun, it he Qu e b e c Chiathetosly constitutioRal g ht s
document expressly declaring a right to information’.0

As opposed to the Canadian Charter, the Quebec Charter covers private relations. In the event
of unlawful interference, section 49 provides a right of recourse:

252 Section 17(2), 2002 Act.

253 Section 18(1), 2002 Act.

254 Section 91, 2002 Act.

255 RLRQV. C -12.

256 Section 3, Quebec Charter.

2%"H.BRUN, fLe droit du publ i op.cit ndtedd7npp.®2-98.a0uritranslatigno | i t i que, 0
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49. Any unlawful interference with any right or freedom recognized by this Charter entitles
the victim to obtain the cessation of such interference and compensation for the moral or
material prejudice resulting therefrom.

In case of unlawful and intentional interference, the tribunal may, in addition, condemn the
person guilty of it to punitive damages.

I f proceedings are brought pur s u &hatraditoral eterhemts f i r st
of liability, namely fault, damage and causal connection, must be established®®2.0

Regarding unlawful or intentional interferences, the SCC specifies:

There is unlawful interference with a right protected by the Charter where the

infringement of that right results from wrongful conduct. A° per sonés conduct
will be characterized as wrongful if he or she violates a standard of conduct

considered reasonable in the circumstances under the general law or, in the

case of certain protected rights, a standard set out in the Charter itself*°.

Native adverti si ng lyidénafittheddvertng riature wodle likelyaviolate the

standard of reasonable conduct i if we take into account that advertising and information must

not be confused and would interfere with the publicbs
information.

Recourse is a personal right, so its exercise requires a personal interest:

Léar49 ctde | a Charte ne modifie rien 7 Il a no
personnel requis p o u r pouvoir for mer l 6un ou | dautre
cette disposition, soit | 6action en r ®paratio
Léall ®gati on doéun pr® udice g®n®r al , cel ui C
carence fatale dans | e c adntedocutoibeuquiest de mande do

une proc®dure extrad®dinaire et dobéexception

As for the second paragraph of section 49, it can, according towstitutelee SCC,
autonomous scheme that creates remedies that are not subordinate to the conditions for civil

liability?51.0 So it will not be necessary to claim compensatory damages in order to avail oneself

of that section and claim punitive damages®®?by proving #fAunl awful and inte

Consequently, there will be unlawful and intentional interference within the
meaning of the second paragraph of s. 49 of the Charter when the person who
commits the unlawful interference has a state of mind that implies a desire or
intent to cause the consequences of his or her wrongful conduct, or when that
person acts with full knowledge of the immediate and natural or at least
extremely probable consequences that his or her conduct will cause. This test
is not as strict as specific intent, but it does go beyond simple negligence.

258 Aubry v. Editions Vice-Versa Inc., [1998] 1 SCR 591, 1998 CanlLll 817 (SCC), par. 49.

259 Québec (Public Curator)v.Sy ndi cat nati onal de sFeeinapd, [0996D3SCR211,11906 * pi t al St
CanLll 172 (SCC).

260 Henri BRUN et al., Chartes des droits de la personne, 30 ed., Alter Ego, Wilson & Lafleur, Montreal, 2017,

online: <https://elois.caij.qc.ca/C-12/article49# Toc2> (page consulted on June 4, 2018), par. 49/9 ; Aubry v. Editions

Vice-Versa Inc., op. cit. note 258.

261 Hinse v. Canada (Attorney General), [2015] 2 SCR 621, 2015 SCC 35 (CanLll), par. 161.

262 de Montigny v. Brossard (Estate), [2010] 3 SCR 64, 2010 SCC 51 (CanLll), par. 22, 38-46.
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Thus, an indivi du a kvérswildraadcféolhady,sas ¢ostie, how
consequences of his or her wrongful acts will not in itself satisfy this test?®2,

[Our underlined]

It was explained above that native advertisingos
and advertising could be consi dered to affect freedom of expre
independent and quality information, as guaranteed by the Quebec Chatrter.

In the context of native advertising, an advertiser and a news organization could therefore be
targeted by an action for punitive damages i f knowl edge of
consequences could be proven, even without an allegation of moral or material prejudice.

Nevertheless, the requirement of proof of interest to act could pose an obstacle.

3.2  Self-regulatory Ethical Standards

After analysing legal standards of general application, we will now focus on voluntary news and
advertising standards for native or similar advertising. We will also examine provisions regarding
conflicts of interest and journalistic independence.

3.2.1 News Sector

For the news sector, we selected three press councils in Canada, i.e. the National NewsMedia
Council of Canada, the Quebec Press Council and the Alberta Press Council, to verify what
each proposes in terms of voluntary standards. Of those three self-regulatory organizations,
only the Quebec Press Council has a clear provision for prohibiting disguised advertising in the
news media.

Moreover, we verified the voluntary standards of two journalist associations, i.e. the Fédération
professionnelle des journalistes du Québec and the Canadian Association of Journalists; both
associations propose guidelines to their members regarding journalistic independence and
conflicts of interest.

3.2.1.1 National NewsMedia Council of Canada, Quebec Press Council and Alberta Press
Council

Since the merger, in 2015, of the press councils of the Atlantic provinces, Manitoba, Ontario and
British Columbia, the National NewsMedia Council of Canada h a s b e c o wolentaty hself- i
regulatory ethics body for the English-language news media industry in Canada?®*.6 Thus,
fiviembership of news organizations supporting the Council includes most daily and community
newspapers, magazines and online news organizations across Canada, with the exception of
Alberta and Quebec, each of which is served by a separate provincial press council®®.0 The

263 Québec (Public Curator)v.Syndi cat nati onal de sFeslinapd, apyci® sote®@%9, phrolRlt pi t al St
264 NATIONAL NEWSMEDIA COUNCIL OF CANADA, About Us, online: <http://mediacouncil.ca/fr/qui-sommes-

nous/> (page consulted on May 25, 2015).

265 NATIONAL NEWSMEDIA COUNCIL OF CANADA, Members, online: <http://mediacouncil.ca/about-us-ethics-

journalism/> (page consulted on May 25, 2015).
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distinct provincial press councils of Quebec and Alberta are, respectively, the Quebec Press
Council and the Alberta Press Council.

All those councils are private organizations with voluntary subscriptions. They receive

complaints against the media or journalists, and actas fAcourts of honour

members T without legal, regulatory, legislative or coercive power i on the basis of their moral
authority?%.

The National NewsMedia Council of Canada has no ethics code (or guide); its members are
free to adhere to their own code for some generally-accepted code of journalistic standards,
practice and ethics?®’.0Nevertheless, a decision has been observed regarding native advertising
in the form of sponsored articles. In that case, the plaintiff objected to a set of articles sponsored
by a brand of medications that displayed an advertisement near an article on exercise and
arthritis in which she discussed her experience. The pl ai nt i f f all eged

proximity to her article could suggest that she praised the merits of the advertised medication.

0 wit

t hat t |

Rejecting her compl ai nt placenmest of@tclesnear ddvedisinglsaot ned t h

268 A

a breach of ethics or of acceptable editorial practices***.0

The Alberta Press Council also does not require its members to comply with its Code of
Practice?®®, in which no provision deals with media advertising?®. Still, the Council accepts
complaints on the conduct of news media with regard to publication of advertisements?’:,
However, it doesnoét seem to put online any
found only the 2016 decisions, thanks to a hyperlink placedinthe 2016 Chai #)m
decision pertains to advertising or conflicts of interest?’3,

searc
Report

The Quebec Press Council Guide of Journalistic Ethics(her ei nafter the AQPC Gui

for regulating the practice of journalism in Quebec, applies to journalists as well as the news
media?™.

A QPC Guide article pertains explicitly to the influence of commercial interests:

266 QUEBEC PRESS COUNCIL, Reglement 1 : Reglement général du Conseil de presse du Québec, adopted on
December 9, 2016, online: <https://conseildepresse.gc.ca/wp-content/uploads/2018/01/R%C3%A8glement-1-
2016.pdf> (document consulted on May 26, 2018), sec. 1; ALBERTA PRESS COUNCIL, About us, online:
<https://albertapresscouncil.ca/about-us> (page consulted on May 25, 2015); NATIONAL NEWSMEDIA COUNCIL
OF CANADA, About Us, online: <http://mediacouncil.ca/fr/qui-sommes-nous/> (page consulted on May 25, 2015).
267 NATIONAL NEWSMEDIA COUNCIL OF CANADA, Ethics, online: <http://mediacouncil.ca/about-us-ethics-
journalism/standards/> (page consulted on May 25, 2015).

268 Anne Foulliard v. Globe and Mail, NNC, 2016-02, online: <http://mediacouncil.ca/decisions/anne-foulliard-vs-
globe-mail/> (page consulted on May 26, 2018).

269 firhe Council does not monitor its print media members. It is presumed that the member newspapers are

responsible bodies with their own codes of practice. 0 That ei oy she the Al berta Press Col

fitJo encourage the print media to follow the Code Of Practice issued by the Councild ALBERTA PRESS COUNCIL,
About us, op cit. note 266.

270 ALBERTA PRESS COUNCIL, Code of Practice, online: <https://albertapresscouncil.ca/code-of-practice> (page
consulted on May 25, 2018).

271 ALBERTA PRESS COUNCIL, Objectives of the Alberta Press Council, online:
<https://albertapresscouncil.ca/about-us> (page consulted on May 25, 2018).

212 ALBERTA PRESS COUNCIL, online: <https://albertapresscouncil.ca/theme/abpress/media/documents/APC-
Chairs-%20Annual-Report-2016.pdf> (document consulted on May 25, 2018).

2713 ALBERTA PRESS COUNCIL, 2016-2017 Decisions,

online: <https://albertapresscouncil.ca/theme/abpress/media/documents/croswell REV_2017.pdf> (document
consulted on May 25, 2018).

274 QUEBEC PRESS COUNCIL, Quebec Press Council Guide of Journalistic Ethics, op. cit. note 129, sections 1 and
3.
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6.2 1 Political, ideological and commercial influences

News media shall under no circumstances let their commercial, political,
ideol ogi cal or ot her i nt er esinfosmationuaf wei gh t he
guality or restrain the professional independence of their journalists.

Regarding disguised advertising, the QPC Guide states the following:
6.3 1 Disguised advertising

News media must avoid any form of indirect or disguised advertising in
reporting news or information.

14.2 7 Clear distinction between ads and news

News media must clearly delineate between news and advertising in order to
avoid confusing the public.

In addition, the QPC Guide pr ovi des aforany maturat & $gal person to lodge a
complaint?’>. Some complaints about disguised advertising have in fact been processed by the
QPC. In one of those cases, it stated the following:

[39] Le guide DERP du Conseil énonce, a ce sujet, que les médias doivent établir une

distinct i on nette entre | 6i nformati on : eontenu, a publ
présentation, illustration. Tout manquement a cet égard est porteur de confusion aupres

du public quant “ |l a nature de | 6inf orirendet i on g1
l a publicit® d®gui s®e ou indirecte dans | eur t

publicistes ou les promoteurs de quelque cause, produit, activité, événement culturel ou
sportif que ce soit*™.

In 2011, the Press Council rejected a complaint about a fAmi x of genreso ani
genres, 0 i.e. advertising and news (di sguised o
incentive, the Councilr ecogni zed the absence of an neditoro6s
display journalisti ¢ and advertising content cl oseQoundiloget her
also concluded that to harmonize an adoés visual a
no way constitutes a fault that can cause confusion?’’.0

More recently, the Press Council accepted a complaint against a news organization being
reproached for using insufficient disclosure methods to indicate the presence of advertising
content, although that organization had used three methods (different font, article not signed by
ajournal i st , Prepnmtt Somenet Prestige Inéig. The Council specified that the term
to be used is fadvertisi’@go because itds Aunmista

In a 2014 case, Proulx and Lavigne v. La Presse+?”°, seven disclosure methods were
mentioned by the news organization, including the specific name, XTRA, given to the section
containing native advertisements; the Council nevertheless accepted the complaint, and
deemed that disguised advertising was present:

275 Section 5, Quebec Press Council Guide of Journalistic Ethics, op. cit. note 129.

276 | evert v. Le Journal du Nord, 2009 CanLIl 84805 (QC CPQ), par. 39.

217 Syndicat de la rédaction du Soleil v. Le Soleil, op. cit. note 51, par. 18 et 19. Our translation.
2’8 Arseneaultv.L6hebdomadai r e L e sBrudoeapscik note$2. Qur traivstation.
219 Proulx and Lavigne v. La Presse+, op. cit. note 3.
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Le Conseil observe doée méseeappqgrie@ aucua moh&amgais on X TR
d®signant une publicit® ou un ®l ®ment pr omot
suggérant le mot «&Bxtra2 , qui non seul ement noéindigque pas
|l a cr®ation doébun contenu, mai s pourrait bien c
sur un reportage journalistique, par exemple. Pour le Conseil, ce terme «XTRA> entraine

undegr ® de confusion qui ne permet pas do®tablir

journalistique et la publicité.

Le Conseil juge également que la différence entre les polices de caractére utilisées dans
la section XTRA et dans les sections rédactionnel | es ndest pas suffisamn
pour aider le lecteur a faire la distinction entre les deux types de contenu.

De I a m°me fa-on, on doit reconna’tre que | 6en
une référence acceptée et reconnue par tous en matiére de distinction de ce qui reléve du
publicitaire et de ce qui rel ve du r®daction
Presse+, et qui néa pas |l a port®e dbébune convent
De m°me | dabsence de signature ne peustinctbgir,

de la publicité.

Ainsi, on doit conclure que ces éléments et les autres moyens cités par les mis en cause,

guodils soient consi d®r ®s individuell ement ou ¢
identifier clairement les contenus publicitaires visés par la présente plainte et a les

distinguer de fagon manifeste du contenu journalistique.

I est " noter gqudédaux yeux du Conseil, i est
ddéun contenu soit identifi® clairdaaneatileetSoi | e
utile le sans-fil» et «'Décrochez pour le temps des Fétes», figurait, aux cotés de la

mention XTRA, le nom des annonceurs (Stéréo+ et Telus), reste que le ou les
commanditaires des deux autres textessswont pas
«dndustrie pétroliere2 est vague et ne permet pas doident.
présenté.

Par ailleurs, dans le cas de Stéréo + et de Telus, le nom de I@nnonceur est écrit dans le
méme caractére démprimerie que la mention XTRA. Ldutilisation de cette méme police
pour désigner la section et le commanditaire fait que I&nsemble ressemble plus a un titre
identifiant la section ou une série darticles qu@& une divulgation de lédentité de
l@&nnonceur qui paie pour le contenu qui suit. A cet égard, latilisation du logo de
I@nnonceur avec ses couleurs et sa calligraphie distinctives contribuerait davantage a
attirer I@ttention du lecteur sur la véritable nature du contenu qui suit.

That being said, the Press Council rejected, in 2017, another complaint against La Presse, while
taking care to distinguish that case from the Proulx and Lavigne decision,b ecause t he websi
page displaying a native advertisement contained a visible notice addressed to readers:

Le cas présent différe puisque la précision «produits pour ou par des annonceurs> est

®vidente d s | e commencement de | 6article. AinNn:
publicit® et information est effective dbdentr ®:¢
mesure de constater, aupremi er ciaupqu®i | se trouv® devant un.

280 Bouchard v. Lapresse.ca, May 26, 2017, D2016-07-012 (QC CPQ), online:
<https://conseildepresse.gc.ca/decisions/d2016-07-012/>.
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A complaint was also accepted in the Gazette Vaudreuil-Soulanges v. Ville déHudson decision,
in a case where the news organization reproached an advertiser for having used advertising as
a pressure tactic?®!,

If the QPC Guide is contravened, it h e commi ttee may decl ar e t hat
importance and deserves no blame, it may blame the defendant or blame it severely?82.0 At its

discret i on, t he commi ttee ma y al so fasrd.R | additor, 0 mme n d ¢
Awhen a compl aint i s a c coagermesl thy thetdérision fhas ¢he sthicalo mp a ny
obligation to publish or broadcast the decision. Member news organizations pledge to meet that

obligation?®4. 0

However, not everyone recognizes the Press Councildo smoral authority; some news
organizations refuse to cooperate®*or t o f ol |l owiThe RBmuesiel Coesoi l p
that the Courrier du Sud has been reminded on a few occasions, notably in the recent 2011-03-

074 case, of the ethical principles regarding news and advertising?®.o

3.2.1.2 Fédération professionnelle des journalistes du Québec

One of the missions of the Fédération professionnelle des journalistes du Québec (hereinafter
t h&PJ@gistoAcontri bute t o psrright ® ddnéstn complete,edivepsa and i ¢ 6

guality information, and the journalistés right t
Aipromote the highest ethical #fThe#EI®guwps almost j our na
2,000 journalists?®® who must, whenj oi ni ng the FPJQ, pledge to comp

guide®®®, which applies to all its members?®°. Article 5d) states the following about advertising:

Les journalistes ne sbengagent pas aupr s d
I 6i nf or ma tes-ab désireny et ilsaefukent de diffuser une information

en ®change dbéun contrat publicitaire pour | e
®change de tout autre avantage. Lé6éinformatio
s®par ®e s .. Les journalubsltierse pnodr@cargievse.ntS dpialss dseo |

de le faire, ils ne les signent jamais. Les publireportages doivent étre trés
clairement identifiés comme tels afin de ne pouvoir étre confondus, méme par
| eur mi se en pages, avec | 6i nf ovrirfreat i on. Les

281 Gazette Vaudreuil-Soulanges v. Vi | | e d 2OR4GArE b 7209 (QC CPQ).

282 QUEBEC PRESS COUNCIL, Réglement2: R gl ement sur | 6®t yateptedlamdunep2l ai nt es du
2017, online: <https://conseildepresse.qgc.ca/wp-content/uploads/2018/01/R%C3%A8alement-2-2017.pdf> (document

consulted on May 26, 2018), art. 27.02. Our translation.

283 |bjid., art. 27.03. Our translation.

284 bid., art. 31.02. Our translation.

%several Press Council decisions mention a fdArefusal to coope
Toulouse v. Le Journal de Montréal, 2015 CanLlIl 44137 (QC CPQ), par. 7 and 8; Beauchamp v. Le Courrier du Sud,

op. cit. note 27, par. 8 and 9.

286 Beauchamp v. Le Courrier du Sud, op. cit. note 27, par. 4 and 5. Our translation.

287 FEDERATION PROFESSIONNELLE DES JOURNALISTES DU QUEBEC (FPJQ), Réglements généraux, latest

update on November 22, 2015, online: <https://www.fpjqg.org/profil/reglements/> (page consulted on May 26, 2018),

art. 1.02 c) and d). Our translation.

288 FPJQ, Description, online: <https://www.fpjg.org/profil/description/> (page consulted on May 26, 2018).

289 FPJQ, Réglements généraux, op. cit. note 287, art. 2.01 f).

290 FpJQ, Guide de déontologie, adopted in a general meeting on November 24, 1996, amended in a general

meeting on November 28, 2010, online: <https://www.fpjg.org/deontologie/quide-de-deontologie/#ptl> (page

consulted on May 26, 2018).
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événements que commandite leur média avec la méme rigueur que tout autre
événement.

Dans tous les cas, les journalistes jugent de la pertinence de diffuser une
information selon son mérite, son intérét public et en tenant compte des
autres informations disponibles.

To preserve their duty of i ndependencearticle 9 avoi d
states that fijournalists mu st avoid conflicts of
i nt e [Curdranslation] That article also states the following:

Le choix des informations rendues publiques par les journalistes doit étre

gui d® par |l e seul principe de | 086int®r°t publi
de |l a r®alit® aux seules fins de pr®server (
indvi du ou de t el groupe. Les conflits dbéint®r?®
ce choi x en venant briser | 6indi spensabl e [
journalistes et leur public.
Les conflits doéi nt ®r °t s ne deviennent pas
journalistes so nt convaincus,manesfomdd°dbeuxhonn®°tes
i mpartiaux. Lébapparence de nageabfelqietle doéi nt ®r °t ¢
conflit réel.

Inthat vein, nj ournal i sts must abstain from performing,

communications: public relations, advertising, promotion [Our translation], 6 because:

[cles taches servent des intéréts particuliers et visent a transmettre un
message partisan au public. Les journalistes ne peuvent pas communiquer un
jour des informations partisanes et le lendemain des informations impartiales,
sans susciter la confusion dans le public et jeter un doute constant sur leur
crédibilité et leur intégrité®*.

3.2.1.3 Canadian Association of Journalists

The Canadian Association of Journalists (hereinafter the fi C A)Ji 0sthe fhational voice of
Canadian journalists and up°hadnJdne 20llhteh @ UBAJ &DSEr hig
Advisory Committee submitted the Ethics Guidelines, which include provisions regarding
journalistsd i nde p eearedteandc acountabdity?®.|On ahis dast @dint, the
guidelines indicate what:fiwasgesve thepabliciinterest,ramdlputthe s 6 pr i
needs of our audience i readers, listeners or viewers i at the forefront of our newsgathering
decisions?**.0Regarding independence, the guidelines raise the following points:

u We serve democracy and the public interest by reporting the truth. This
sometimes conflicts with various public and private interests, including those

291 Article 9a).

292 AJC, Bylaws, last revised on april 30, 2017, online: <http://caj.ca/Bylaws> (page consulted on May 26, 2018), sec.
1.

293 ACJ, Ethics Guidelines, submitted in June 2011, online:

<http://caj.ca/images/downloads/Ethics/ethics guidelines.pdf> (document consulted on May 26, 2018).

2% |bid.
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of sources, governments, advertisers and, on occasion, with our duty and
obligation to an employer.

[ €]

u We do not give favoured treatment to advertisers and special interests.
We resist their efforts to influence the news.

Regarding conflicts of interest, the provision makes no mention oft he j our nal i st 0s
with the advertiser.

3.2.2 Advertising Sector

First, we will examine the provisions contained in the Advertising Standards regarding native or
similar advertising, and pertaining to the veracity, clarity and accuracy of advertisements, and to
disguised advertising techniques. Then we will focus on provisions applied by the Canadian
Marketing Association against false representations and sponsored sections.

3.2.2.1 Advertising Standards

Ad Standards (ASC, formerly: Advertising Standards Canada) is an advertising self-regulatory
organization broadly recognized by the industry across Canada®®. Its primary mission consists
o f fostBring community confidence in advertising and to ensuring the integrity and viability of
advertising in Canada through responsible industry self-regulation 2%.6

ASC has established the Canadian Code of Advertising Standards®®’, which notably states the
following:

1. Accuracy and Clarity

In assessing the truthfulness and accuracy of a message, advertising claim
or representation under Clause 1 of the Code the concern is not with the
intent of the sender or precise legality of the presentation. Rather the focus
is on the message, claim or representation as received or perceived, i.e.
the general impression conveyed by the advertisement.

[ €]
(f) The advertiser must be clearly identified in the advertisement [ é ]
2. Disguised Advertising Techniques

No advertisement shall be presented in a format or style that conceals the
fact that it is an advertisement.

Like all the councils mentioned above, the ASC receives complaints from the public about
advertising, on which the organization renders decisions. The ASC Standards Council, charged

295 B, PRITCHARD and S. VOGT, Advertising and Marketing Law in Canada, op. cit. note 222, pp. 9-10.

29 AD STANDARDS (ASC), About ASC, online: <http://www.normespub.com/en/AboutASC/aboutASC.aspx> (page
consulted on May 26, 2018).

297 ASC, Canadian Code of Advertising Standards, op. cit., note 5.
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with applying the ASE&% senderedlaudactsian iy 2034t regardirg rad s
complaint alleging a violation of the section 2 of the Code:

To Council, the term used to identify the article did not convey to the reader
that it was advertising sponsored by a commercial brand. Council found that
the general impression conveyed by the article was that it was informational,
not commercial in nature, and that the article was written by an independent
health specialist. Because it was not made clear that the content of the article
was actually sponsored by an advertiser, Council found that the advertisement
was presented in a format and style that concealed its commercial intent. The
advertiser is not identified in this case summary because the advertisement
was appropriately dealt with by the advertiser before Council met to adjudicate
the complaint. Furthermore, the advertiser agreed it would make appropriate
amendments in future advertising®®.

[Our underlined]

In another decision, in 2017,t he Counci | pointed out that the exp
is insufficient, since the general impression imparted by advertising is what must be analysed3®.

In the specific case analysed, ithe advertisement was misleading and was presented in a format

or style that concealed its commercial intent**>.0Mor eover , not indicatfi ng the
also contravened section 2 of the Code because that further concealed its commercial intent®®,

3.2.2.2 Canadian Marketing Association

The Canadian Marketing Association (her ei naf t MAQ istrépertediff Gt h e | argest
marketing association in Canada,0 because its members include Canadaés maj or bus
sectors and [ é Jrepresent the integration and convergence of all marketing disciplines,

channels and technologies®®.0 The CMA6s mi ssion is to shape @dthe f
Canada, 0 paficieatiiamdg yabmar ket pl ac®®o0f or marketing 1

The CMA has adopted standards that its members must or should apply, in the words of the

provision®®, and that are found in its Code of Ethics & Standards of Practice. The Code

contains provisions specifict o cer t ai nMagezides,a ; Nefwosrpafper s and Tr ad
the Code states the following:

298 ASC, Standards Council. Organization and Procedure, online:
<http://www.normespub.com/en/ConsumerComplaints/Standards-Council-Procedure.pdf> (page consulted on May
23,2018), sec. 1.1.

299 ASC, Ad Complaints Reports i 2014, online:
<http://www.normespub.com/en/Standards/adComplaintsReports.aspx?periodyear=2014> (page consulted on May
26, 2018), advertiser: a media company (anonymous).

300 ASC, Ad Complaints Reports i 2017, op. cit. note 81, advertiser: Insauga.

301 |bid.

302 ASC, Ad Complaints Reports i 2014, op. cit. note 299, advertiser: defence organization (anonymous).

303 CMA, Code of Ethics & Standards of Practice, July 2015, online: <https://www.the-
cma.org/Media/Default/Downloads/Regulatory/2015/CodeofEthics.pdf> (document consulted on May 26, 2018), sec.
A3.

304 |pid., sec. A2.

5] ndeed, sec. F of Thhreo uCpohdoeu ts ttahtiess Qohdaet,: uwise of the word o6mu
compul sory for marketers. Use of the word O6shouldd indicates
encouraged as a bestpractice. 6 | f a member fails to comply with a compul sor

CMA (sec. Q4 c.).
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N2.1 Misrepresentation: Marketers must not employ text or design elements
that mi_mi ¢ a publ i cantessothedpagesecttarly andi a | styl e
conspicuouslycont ain the word fiadverti sement o, fadve

N2.2 Sponsored Sections: Wher e fadvertorial o formats are usecf
section must be identified as such.

[Our underlined]

In addition, a provision of general application, t i t 4 e dspertdids 4o the accuracy of
representations:

I15.1 Marketers should identify themselves and must not engage in marketing
communications in the guise of one purpose when the intent is a different
purpose.

[ é]

11.3 Marketers must recognize the importance of the general impression of the
marketing communication and must ensure that it can be readily
comprehended upon first exposure and, even if strictly true, does not deceive
by omission or commission.

Lastly, the Code of Ethics & Standards of Practice establishes, in section Q, a mediation
process between consumer and company, in case of complaints, and also allows for hearings to
be held before an independent panel that can issue recommendations.
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4. Field Survey

4.1 Methodology
4.1.1 Objectives

Our field survey aimed at drawing a portrait of the prevalence and uses of native advertising in
the form of paid information content in the Canadian news media. The main objective was thus
to identify problematic practices and examples regarding disclosure of the advertising nature of
some content.

We also sought to analyse the various methods likely to confuse journalistic information and
advertising content; we limited ourselves to analysing advertisements that take the form of an
article or report, a practice we also call editorial advertising or paid information content.

4.1.2 Selected News Organizations
First, each news organization selected for our analysis must meet the following two criteria:
1- offering information in the form of journalistic articles written in Canada;
2- having a digital platform where information is offered to the public (minimally a website).

To identify a variety of disclosure methods, we tried to diversify the news organizations to be
analysed. Several criteria were used for meeting that goal. First, in our selection, we assumed
that a press company owning several news organizations likely uses the same disclosure
methods in its different news organizations. When that assumption was verified, we selected for
analysisonlyoneofthec ompany 6s news*organizations

Then, we tried to balance our selection in terms of francophone and anglophone representation.

The majority of the selected news organizations come from the traditional written press. But we
thought it relevant to broaden the selection by including the websites of television and radio
networks, of Web news organizations, and of magazines offering journalistic information.

Accordingly, in making our selection, we took int
and their notoriety among the Canadian public®®’, without that criterion necessarily being a

determining one. We also selected news organizations that, according to our review of the

literature or our prior research, offered the type of content for which we wanted to discover the

disclosure methods.

In accordance with those criteria, the fifteen news organizations we examined as part of this
study were: Radio-Canada, La Presse, Le Devoir, Le Journal de Montréal, Le Soleil, Les
Affaires, The National Post, CBC News, The Toronto Star, The Globe and Mail, The

308 For instance, we observed that PostMedia was using the same disclosure practices (and sometimes even the
same advertisements) for several of its dailies. Accordingly, we excluded The Montreal Gazette, The Ottawa Citizen,
The Toronto Sun and The Vancouver Sun, and chose The National Post, due to its readership size and cross-
Canada presence.

307 We consulted notably an Infopresse summary of a 2017 Vividata study: Maxime RUEL, Lectorat des quotidiens et
des magazines : qui lit quoi au Québec, Infopresse, January 25, 2018, online:
<http://www.infopresse.com/article/2018/1/25/vividata-devoile-son-rapport-trimestriel-sur-le-lectorat-des-quotidiens-
et-magazines> (page consulted on April 10, 2018).
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Huffington Post, Vice Media, The Vancouver Courier, The Hamilton Spectator and 106.9
FM Mauricie.

4.1.3 Analytical Grid

We studied the main platforms on which citizens usually consume the news, i.e. the websites
and mobile applications of the selected news organizations. We also consulted their Facebook
pages, given the common use of that platform as a news source®®. Our examination of fifteen
news organizations in Canada enabled us to identify practices and trends regarding disclosure
of certain textsod advertising nature.

The research of native advertising concentrated
websites. Afterward, we tried t o find, on t hose
Facebook, the paid information content we had identified and analysed on the websites. We

noted distinctions between the practices used on those platforms. Because that procedure was

not applicable to Twitter pages, according to our preliminary findings, we made a briefer

overview of that platform.

Our goal was not to perform a compliance test or to gauge the quantity of native advertising
displayed by a given news organization, so we selected and then analysed only three native
advertisements per news organization, inordertoobt ai n a portrait .of the | at

At the time of our research, it was possible tha
native advertisements online. In those cases, we examined what was available at the time of
our visits to those websites.

4.1.3.1 Websites

Our analysis of each news organization began on its website. Before examining disclosure
pl aced near editori al adverti sement s, we thse ear che
pages of various sections, if necessary) for hyperlinks that likely led to editorial advertisements.

First, we searched for explicit cues clearly designating native advertising, and then implicit cues
apparently but not clearly indicating, even after analysis or deduction, possible information
content paid by a third party. We also searched for contextual and circumstantial cues, which
indicate that editorial advertisements may be found on a website, but without making it possible
to conclude with certainty that text of that type is present or to identify as such a given text3°,

On the basis of those three types of cues, we followed the hyperlinks that led or appeared to
lead to editorial advertisements, and then we performed a first analysis, which served to set
aside evident false positives and identify three apparent native advertisements.

308 A CEFRIO study indicates that 39% of Quebec adults i and 72% of young adultsi u s e F a c asla meaks fai
accessing journalistic information oGEFRIG Mé&liassocialxetwee k| y basi s
économie de partage en ligne au Québec, 2016, NETendances, vol. 9, No. 9, 2017, online:
<https://cefrio.gc.ca/media/uploader/NETendances2016-Medias_sociaux_economie_de partage27072017.pdf>

(document consulted on June 24, 2018), p. 13. Our translation.

309 Qur analytical grid is reproduced in Annex 1.
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Afterward, we analysed the methods for disclosing the advertising nature of paid information
content and classified the disclosure methods according to the criteria identified in our analytical
grid.

Lastly, we tried to identify the editorial advertising model of each advertisement analysed,
according to the notices or i nformation <containe
when those kits were available on the websites.

4.1.3.2 Mobile Applications

Accordingtoour pr el iminary findings, a news organizati
same content as its website; we assumed that disclosure methods would also be much the
same. Still, certain formatting differences could be present, which our research would reveal.

We searched on the mabile platform for the three native advertisements identified on the news
organi zationdéds website, to verify our assumpti on.
distinctions between those two platforms.

When we dimddhe damé paid information content on the mobile platform, we made an
overview while following the same protocol as for the website.

4.1.3.3 Facebook

As with the mobile app, we searched on a news organization® Facebook page for the same
paid information content as on its website, to verify the type of disclosure applied.

When we couldnét find the same native advertisem
Facebook page according to the same parameters as for its website, while limiting ourselves to
two months of publications.

4.1.3.4 Twitter

Qur preliminary search revealed that Asponsoredo
organi zat i on 8% wdthus triedeo idemtifg gneexample of published content paid

and presented by a news organization, in order to illustrate, without having examined the
organi zat i on 6 the niethodtusee on Twitkeigfa disclosing the ¢ 0 n t eadvertéiag

nature.

4.2  Highlights
4.2.1 Websites

We searched for and found three native advertisements for each of the 15 selected news
organizations (see Annex 2). For certain organizations, our search required several visits, from

310 TWITTER, What Are Promoted Tweets?, online: <https://business.twitter.com/en/help/overview/what-are-
promoted-tweets.html> (page consulted on June 24, 2018).
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January 6 to April 6, 2018, to maximize the findings. Although we found 45 native
advertisements, we examined 44 hyperlinks leading to them3!%,

Our examination of the 45 native advertisements revealed the diversity of methods used to

disclose their advertising nature. Our research revealed certain best practices that deserve

mention, that we think should enable readers to underst and t hey 6r e -jdumaistiad wi t h
content, and that lower the risk of confusion. By contrast, we also observed practices that lack
transparency and could confuse paid information content with journalistic content.

4.2.1.1 Best Practices

Although best practices were few, we observed a few examples of them in our analysis of the
medi a or gani z a tnioor viewd a carabinationtobtkose best practices even better
enables a reader to understand he is in the presence of non-journalistic content (or that a
proposed link leads to that type of content) and lowers the risk of confusion between information
and advertising.

4.2.1.1.1 Use of Explicit Terms

Result

The terms AAdvertising CdnidRostd , a0r ei Adaveelr tuelgslpdnernd sop e
a single news organization. However, thetermfiAdver ti sement o only appears

(near the hyperlink), wh er Paidk PodiocA dvepedarsi hgt Conta
hyperlinkandontheedi t ori al advertisementds page
Discussion

As mentioned above?®?, explicit terms (suchasfiadver t i fsaeedneenrtt,idosi ng cont ent
post 0) mu st be used by news organizations to id
interpretation by the reader and can thus be understood at first glance (even by a credulous,
inexperienced and hurried consumer), since they are known to the public and their first definition

refers directly to the characteristic i payment by a third party i intended to be disclosed. It

should be noted that few news organizations use explicit terms to designate the advertising

content.

Placing that explicit mention in a fixed strip at the top of a Web page is a practice we find

exemplary®'®, Some Canadian news organizations use a strip at the top of a page; this is

notably the case with La Presse (see illustration 2, which is exemplar y f or t he menti on
size) or Radio-Canada (illustration 7, which, by contrast, uses fine print). However, in both

examples, the strip is not fixed to the top and disappears once the reader moves toward the

bottom of the page.

311 |n fact, forRadio-Canadads website, despite our many visits, we found
the home page (or other sections of the website). To discover the third advertisement, we did a Google search, and

found an advertisement titled fiSoyez au cPde HMestf®altioit®s
32GSeesupra, section fAl1.4.2 Mention divulguant | e caract re publi
313 As mentioned in our review of the literature, that practice is used notably by The New York Times. See: Melanie

DEZIEL,Wo man | nmat es: Why t he Maplcg notedd e | Doesnoét Wor k
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421.1.2 Use of a Clear and Visible Notice

Results

Of the 44 links leading to editorial advertisements, a single visible notice i and even then, in fine
print i was detected.

lllustration 17 Hyperlink to paid information content, with visible mention and notice
CONTENUS PUBLICLTAIRES

BANQUE
NATIONALE

N Epargnez-vous
de passer tout droit

Cotisez jusqu'ou 1™ mors

Source: RADIO-CANADA, fMes finances personnelles 20180 We b , qoresgjted on March 8, 2018.

The wording of that notice, explaining the nearby
contento), rightlearthedpoint: AThe advertising co
ltisnotRadio-Canada | our nalOurd¢ranslationc ont ent . 0

On pages displaying paid information content, 22 of the native advertisements identified
(produced by nine news organizations) present a visible notice, in various forms.

In the following example, a notice T in a text box i beside the text is of adequate size and in
inverted colours (white on black), which would make it visible upon arrival on the page.

However,thenot i ce i tself doesnét i mabpediwwtineolvemiernt &f tho pt i mal
news organization and the advertiser.
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lllustration 2 i Excerpt from the page that displays advertising content, with a visible notice in a
text box

. " MONTREAL
— 3 c Change de wie

LA [y
PRESSE [
CA

ACTUALITES INTERNATIONAL AFFARES SPORTS AUTO ANTS CINEMA VIVRE VNS VOYAGE MAISON TECHNO

Puldeh be 248 janvins 207184 18038 Ns A Jor bs 24 Jarvier 2010 4 13035 QU'EST-CE QU'UN XTRA?
13 : . : WA @5t une section qul regr
L'équilibre de vie selon Marianne St-Gelais A TR P

OU pour des anorceun

'\
P |

Source : LAPRESSE,L6®qui | i br e de viGelaisscerisuited oMMarch 1a2018e St

In the following example,al t hough the noticeb6s wording doesnot
nature (the mention fune réalisation du service de la promotiond i s c | e @amt)Jtheideans uf f i c
of integrating the notice with the advertisement itself is interesting in terms of visibility:
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lllustration 37 Advertising content, with integrated notice

— —

Le droit comme outil de

changement social

CAPITALES STUDID

Une réaleaton du sarvice de 1a pramotiod

En collaboration avec Le Solell, I'Université Laval
signe une sene darticles présentant les retorn-
bées de ses recherches sur le quotidien des
gens, Cette semaine, nous metrens en lumiére 13
Faculté de droit de F'Université Laval

On a attrapé Louise Langevin, professeure de
droit & I'Université Laval, dans les premiers
jours de janvier, alors qu'elle terminait un
marathon d'entrevues pour ICl Radio-Canada
Premigre. Elle venait de commenter, d'un
ocean a l'autre, les 30 ans de l'arrét
Morgentaler, qui a décriminalisé

JE VEUX
REPENSER
LE DROIT

I'avortement. Elle est souvent sollicitée par les médias en raison de

sos travaux touchant le féminisme et le droit,

la discrimination, le

harcélement sexuel ot la violence faite aux fommes.

«Le droit est un outil de transformation de |z soclétes, affirme Louise

Langewin.

Source: LE SOLEIL, Le droit comme outil de changement social, consulted on March 15, 2018.

Here are a few examples of notices identified during our survey and in wording that seems

clearer to us:

- Cette page est du contenu promotionnel produit
ndest pas du contenuCgnadarnal i stique de Radio

- Lesdossier s partenaires sont mis © |l a disposi on
des contenus destin®s “ |l a communaut® dboé air
et l eur traitement dserétienu deg @artnoncéurs.lLése nt i ~r e di

journalistes de Les Affaires ne sont pas impligués dans la rédaction de ces

contenus

- This section was produced by the editorial department. The client was not given
the opportunity to put restrictions on the content or review it prior to publication

Discussion

Explicit notices regarding the advertising nature better remove doubts about t he content 6:
author and the nature of an article funded by a third party. Ideally, a notice should be short, but
sufficiently informative and clear, and immediately visible to the reader. Notices should appear

Union des consommateurs

page 64



Native advertising: Information or illusion

both near hyperlinks leading to paid information content (on the home page and other
specialized sections displaying hyperlinks) and on the page displaying the paid information
content.

The points that should appear in a notice are: 1) the fact that the content is paid for by an
advertiser, and 2) the precise involvement of the news organization (content prepared by an

internal or external journalist, an internal or external advertising agency) and of the advertiser in
producing the content.

In addition, we continue to think that the news media, for purposes of clarity, should avoid
euphemi sms and openly use t he t er ms fadvertise
Apromotional , o0 for exampl e.

4.2.1.1.3 Visual Differentiation and a Combination of Disclosure Methods
Results

We observed that 9 out of 15 news organizations use visual differentiation methods (effective or
not) for at least one of three hyperlinks leading to the advertisements studied: visually different
font, different background (different colour, for example), and a text box design that stands out
visually from that of hyperlinks leading to journalistic content. Some hyperlinks take the form of
banner advertisements, whereas in fact they lead to paid information content within the website.

Inour first exampl e, t htext Boxishauld helpghe reédsr adsacigtethei n t h e
content to that advertiser rather than the news
(clearly different colour) distinguishes that link from the others. We think the combination of

those two indications and the explicit term ft ont enu pubbhdeet i se)pg (con
constitutes an exemplary disclosure practice.

Illustration 4 7 Hyperlink leading to paid information content, with a text box

Alimentation -

s

>

Le saumaon au cafe de Danivl La vie ¢'um vigneron québicon Dews ving poc [a cabane & siecre Démythifiar bes Joyeux festing Le micrebiote en chiffres.

vézina on France seus ol do la cambna de McDansid's Apprenez tout sur les alliés de
vOtre sante,

Pl
ACTIVIA

Source: RADIO-CANADA, home page, consulted on February 25, 2018.

In that vein, a second example illustrates the effect of a text box in a different colour (in the
background this time), used in combination with
nature:
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lllustration 57 Hyperlink leading to paid information content, with a colour background

MUSIC VIDED

There's never been a music video
in this language — and that's
exactly why one needed to be

made

oo

SPONSORED CONTENT

New to Canada? Here's how to get
your child ready for school

Source: CBC,fi Ar t s 0, censulted bnoFebruary 25, 2018.

Our third example also uses visual differentiation, but in a different and more evident way than
the two preceding examples. This time, the text box has the look of a banner advertisement,
without being one; in fact, the hyperlink leads to paid information content. The text box on the
extreme right of illustration 6 mentions that the content is spons or e d ,

also appears.

POINT OF VIEW

Still bitter about Valentine's Day a
week later? Meet Puppyteeth, the
artistic prince of cynicism

‘(2 Jener KneEt

rebruory 2 =

and

Illustration 6 7 Hyperlink looking like a banner advertisement, on the margin

More top stories
Martjuana marketing: The race to stand out

13 HOURS ACO

Enbnidge’s new reality

19 FOURS aC0

5

Angry relative accuses police services of fatling to follow up

on mmultiple reports of missing man i Toronto

L% HOURS aCo

Mexico's Indigenous teachers fight to preserve ancient

cultures in math class

19 HOURS ALD

Forewarmings - and maybe farewell warmings
- on the future of urban fanways

17 HOURS ACO

On the matter of good health, Blue Jays'
season begins with bad news

18 KOURS ALO

Tech to the rescue: The race to save the rght
whales

Source: THE GLOBE AND MAIL, home page, consulted on March 31, 2018.

ovImaN

The reckoning: Stlicon Valley
confronts its digital sins

MARCEL O'CORMAN

oPMION

Yes, law schools must be political

SA WIEE ARG LILA €31LY

My husband and [ have jotned the
snowbtid generation

MAPCARET WENTE

How RVs could help Vancouver's
howmelessaess problem

ADRIENNE TANNER

AR PONT

| The future is now

for Al innovation

in Canada
READ NOW

B® Microsoft

"

t he

Union des consommateurs

page 66

compart



Native advertising: Information or illusion

The page displaying the paid post can also stand out visually from those presenting the news
organi zati ono6s dsewsorganzaions wsathis teclmigue for at least one of the
three ads selected. We thus noted, for the paid post, a different font colour (blue rather than
black) and a different background (with a picture).

In illustration 7, with a combination of several disclosure methods (grey strip containing an
explicit term, the advertiseroés | ogo, vi sual di
layout stands out from that of a standard journalistic text.

lllustration 7 7 Native advertisement with visual differentiation (excerpt - heading)

8 RaDio-cananaca  + (o)

premiére

':-E‘ Voo ,..'.'-,v au . v

CTONTENY PUBLICITAIT

Source: RADIO-CANADA, Bien comprendre son microbiote, consulted on February 25, 2018.

Discussion

At first sight, on the premise that native advertising is intrinsically misleading, it appears difficult
T and utopian 7 for news organizations to use this type of advertising and attain a level of
transparency likely to eliminate any risk of confusing the reader. Indeed, the general impression
given to consumers will often, deliberately, lead them to believe such a link leads to editorial
content.

The visual differentiation of text boxes containing hyperlinks to native advertising reduces the
risk of confusion, especially when the box clearly indicates that the hyperlink leads to paid
content. Such text boxes are thus visually and easily identified as banner advertising, despite
the placement integration. Those hyperlinks can thus be placed beside those leading to
journalistic content, because visual differentiation limits the risk of the reader being misled.
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The combination of more than one disclosure met
impression of the paid information content. Among the many factors that risk misleading him
about the advertising nature are:

incomprehensible expressions or notices;

inadequate placement of notices;

inadequate presentation of notices (font size or colour);
consulting notices too quickly.

Accordingly, a news organization that opts for multiplying disclosure methods increases the
chances that even a credulous and inexperienced consumer will notice that the content
presented to him or to which an attempt is made to attract him is an advertisement.

4.2.1.1.4 Placement of Hyperlinks

Results

The location of hyperlinks leading to paid information content differs from one news organization
to another. When those links are not mixed with others, the links are generally placed 1) in a

location reserved for links to paid information content (grey section in illustration 8) or 2) apart
from native content (on the right end in illustration 9).

Illustration 81 Section reserved for paid information content

CONTENU
COMMANDITE (—
Contenu .
commandite '
A |
Les fraudes classiques Catastrophes naturelies Conseils pour les Les clés d'un transfert >
B SalAbOrSion 2¥e0 et assurance habitation cheminées de maconnerie dentreprise réussi
AUTONITE n collaboration avec En coflaboration avec En collaboration avec
-y o PROMUTURL PROMUTLEL P4 e,
LES PLUS 1 cr 6  Trump promet des taxes sur Facler et I'aluminium «trés
POPULAIRES Des médecins malades de largent équitables-

"
-

Un référendum... pour les membres du Bloc québécols LIDEE OFINION . . o
Le 8 mars, journée internationale des féministes

el N 8 =MolAussk: Ia honte 2 changé de camp
Féministe, puisqu'il e faut encore

4 Unebouteille jetde i la mer découverte 132 ans plus tard en 9  Larécession de Donald Trump
Ausgalie

5 «Le triomphe de Targents devient «La chute de I'empire 10 Viola Desmond, une militante noire sur un billet de banque
américaine

Source: LE DEVOIR, home page, consulted on March 29, 2018.

Union des consommateurs page 68



Native advertising: Information or illusion

lllustration 91 Placement apart

 NINNOVATIONC DOUD . |
S D’ r TN "

f J
[PRepns S
YOus.

ARt
<z

[ EE ]

Actualités

i

ALERTE w NRIOS

Source: 106.9 FM MAURICIE, fActualitésopage, consulted on March 24, 2018.

Discussion

Placement also plays a role in the general impression given by a Web page presenting a link to
native advertising. We think separating hyperlinks leading to ads and to journalistic content is a
good practice, so long as the separation is clear: integrating a distinct section without
mentioning from the start that it only includes links to advertising content cannot constitute a
good practice, obviously.

4.2.1.2 Bad Practices

4.2.1.2.1 Ambiguous, Invented, Technical or Misleading Expressions
Results

The terms fContenu commanditéd @ 3ponsored Content» are used by five of the 15 news
organizations, near hyperlinks to paid information content. Of those five, two news organizations
use the term fContenu commanditéo near the hyperlink to editorial advertising, without that
mention being present on the page displaying such content. Seven news organizations use the
following variations (for hyperlinks and/or content):

- Commandit® par [ patd/tleerEnglisk equivakent Spansceed by
[advertiskgrds name

- Commandité and the English equivalent Sponsored;
- Sponsored Contentwith[a d v e r tlogd;er 6 s
- Sponsor Content; and

- Sponsored Features.
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The mor e t echnfomacald P(bireporagediand A Br an d(Gahtemutde nt 0
marqueo Wwere found on the websites of two out of 15 news organizations, either near the
hyperlink or on the page containing editorial advertising.

4 out of 15 news organizations o p t rather for terms that canot b
thus require, for the reader tingnatuee, readingthe mtecal of t
accompanying the mention. The terms that share that characteristic, and appear near the

hyperlink and/or on the advertisementodos page, are

e
h

- XTRA;

- Cabhiers spéciaux;

- Dossier recommandé;

- Le savoir dbébentreprise;
- Dossiers partenaires; and

- Lavoix des marques.

Lastly, seven news organizations use the following terms, near the hyperlink and/or on the

advertisementds page

- En collaboration avec [logo or name];
- En partenariat avec [name] or the English equivalent In partnership with [name];

- Presented by [logo] or the English equivalents Presented by [logo] or This
content is présented by [name];

- Brought to you by [logo].

Discussion

The use of ambiguous terms («Presente d byl ,nd0 Partnership witho or #flr

more-technical terms (Aii nf omer ci al , 06 #ABrand CXTRAGMB WS)Ii,NneissVv e
Case, 0 fdé&wwa) nemr ot her terms that are misleading b
imply commercial content (" Speci al Sections, 0) idiReracicmroebeded Te
avoi ded, because it can confuse, in the reader6s

party with journalistic information.

Moreover, although we identified a priorithe t er m fAsponsoredd among exp
remains ambiguous in the context of disclosure, because in practice there are several uses and
definitions of the term that refer notably to a
content:

(i) Some news organizations use that term to refer to content written by the editorial team,
but paid by third parties without a right of review (sponsored article);

(i) Other news organizations use the term to refer to content written by an advertiser or by
thenewsorg a n i z a t-House adlh\eertising team on behalf of the advertiser and with its
collaboration (the work of an advertising agency).
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The term A Sp on s or gCommandittd in French) is not used uniformly by news
organizations, which can confuse the reader. For that reason, we think using more-explicit terms
is clearly preferable for clearly announcing the advertising nature of content.

4.2.1.2.2 Absent, Camouflaged or Ambiguous Notice
Results

First, 9 out of 15 news organizations display no notice, whether visible or camouflaged, near the
hyperlink to native advertisements. Two news organizations only occasionally display a notice.

Of the 44 links leading to paid information content, we find 12 camouflaged notices 1 i.e. that
are not visible to the reader and reveal themselves only when an action is taken (hovering with
the mouse or clicking on a term or symbol). The following illustration shows a camouflaged
notice near the hyperlink. In this specific case, the reader has to hover with the curser over the
men t i $ponsdiied Contentdto make the notice appear. Since we usually click on the title and
not the mention, we found that notice purely by chance.

lllustration 107 Notice camouflaged near the hyperlink

Sponsored content is content
which is paid for and has '
been written by or on behalf

of an advertiser. Contact us at

Dglaciermedia.ca for
more information.

SPONSORED CONTENT SPONSORED CONTENT

Good, clean fun: 5 signs OAC Kids' Day Camp:
of a tidy play park Summer fun starts here

Source: VANCOUVER COURIER, home page, April 3, 2018.

On the pages displaying paid information content, 5 out of 15 news organizations present no
notice, whether visible or camouflaged, for the three advertisements analysed, while 3 news
organizations only occasionally displ ay a notice (some of thei
notice).

Moreover, 7 advertisements (presented by three news organizations) display a camouflaged
notice. To make the notice appear in the following example, we have to click on a small round

crcle with Al o6 inside, printed i n fcinterg prgsentec t

byo (illustration 11A). As the notice indicates, the advertiser has exercised no control over the
content it likely funds (lllustration 11B).
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Illustration 11A i Notice camouflaged near the advertising content

NEWS - FULLCOMMENT - SPORTS - CULTURE - LIFE - MORE - DRIVING - CLASSIFIEDS - JOBS - SUBSCRIBE - FINANCIALPOST Q
Your best life begins with e SOthebys
ahome that inspiresyou =~ e Québec

O‘rms content is presentad by Sotheby's International Realty Quebec

The Traditional Farmhouse Reimagined

This 1850s limestone home was resurrected by joining two old bwildings
with a contemporary central section to free up additional space

Source: National Post, The Traditional Farmhouse Reimagined, March 31, 2018.

Illustration 11B i Notice camouflaged near advertising content, once opened

ﬂThe Homes section is presented by Sotheby's International Realty Quebec

This section was produced by the
editorial department. The client was
naot given the apportunity to put
restrictions on the content or review it

he Traditional Farmhouse Reimagined

Source: National Post, The Traditional Farmhouse Reimagined, March 31, 2018.

Lastly, some news organizations use wording that is ambiguous, to the say the least, such as:

- Par l 6i nter m®di ai r e du Savoir déentreprise, L
lecteurs des connaissances de pointe provenantd 6 or gani sati ons d®sireus
partager leur expertise

- Ce texte fait par.tie doéoun cahier sp®ci al

I n addition, we oObserved the ambofguawmsl ¢éXer eFsrseinc
equivalent fpar ou pour un annonceuroused by several news organizations.

Discussion

Al t hough a notice about a textds adverigdgoodng cont
minimal practice, the notice must still be designed and placed so that the reader can see and

understand it. So we think camouflaging the noticei nt ended t o explain the <co
nature is a practice to be avoided. As mentioned above, the idea of writing an explicit and more

transparent notice and then camouflaging it seems counterproductive.
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Moreover, the use of fby or on behalf ofd6 iotr s Fr e n c h paeayypouvua brmonteurdi
doesndt enable the reader to adequatelynatesess th
advertiser in producing the paid content, and is therefore also to be avoided.

4.2.1.2.3 No Disclosure at Any Stage and Total Visual Integration
Results

One _news organization out of the 15 analysed provides no explicit or implicit indication for
distinguishing hyperlinks leading to paid information content from those leading to journalistic
content. Thus, the hyperlink leading to paid information content merges imperceptibly with
hyperlinks leading to native content:

Illustration 127 No disclosure of the advertising nature on the home page

Fenplast

Vos portes ) o Ry
et vos fendtres L TR T
ont des

2 Canats poarart pestie Coeck I pan & movpasiags |5 i
Josgea 08 840 empii: B Y s

L. -

g €

Cimetives e
Fad¥e bEtsse o i 42 chInag? s Caats e

Source: JOURNAL DE MONTREAL, home page, March 9, 2018.

Accordingly, a purely circumstantial clue enabled us to identify those two advertisements, i.e.
their titles with a commercial connotation: fFinancer un retour aux études avec le REEPo and
fiCheck-list pour le magasinage de sa maison.0 The page to which those hyperlinks lead
mentions that the c aolaberation withdasd e rotbhgoreerdd sii n

The next two illustrations also present an almost total visual integration. The only disclosure in
illustration 13 i s Camm@nditéd) 0 S p o n sneentiendtlal) is almost invisible by having the
same visual aspect as the titles of nearby hyperlinks, whereas illustration 14 only mentions
fContenu de marqued ( 0 Br and @loovetthee mictiir® (still, we note another distinctive
aspect: the font used for the hyperlink is different from the one used on the rest of the page).
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Illustration 131 Total visual integration

TeGmo

Dr. MaD est derriere la montee en
floche du funk montréalais

Flippy, le robot qui flippe des
hamburgers, est trop efficace

Lo ot

SN ToUE

COMMANDITE

sANTE
m‘

Plus de la moitié des milleniaux
sont en crise existentielle, selon
une étude

Creéer des nanomaténaux

Sutye of Lt

Source: VICE MEDIA, home page (francophone page of Canada), April 6, 2018.

Illustration 14 7 Total visual integration

v

4 SOMDAGE LEGER

Simen Olivier Feclesu n'n pas Le Quebec est-il plUS
ARErECE les propes de Leane raciste que le reste du
Labreche-Dor sar le sBye Byes Canada?

MONTREAL

Fermeture d'un

segment de I'autoroute

Kevin Smith vielime d'une stiaque 40 aprés une fusillade

cardingue

Antidaprassesrs | bons poar ks cas
SRR

Sulte ot fim 6o «I'affalre cacas pomr
Jean-Philippe Wacthler & «Tout ke
meods en pares

Non, I'hiver n'est vraiment pas fini

Ivanka Trump croit son pere lorsqu'il réfute les
accusations d'inconduites sexuelles contre fui

| rorutasms |

Simon Olwvier Fectess na pas
apprecie les propos de Leane
Labeeche-Dor sur le <Bye Byes

— Non, Mhiver n'est yraiment pas
oy Ml

1

liusion d'oplique: vos jJambes
veed o dirober devant cus
sallies

Découvrer les plus belles
pholes de Pyeangehang 20181

FTEE e tusilinde & forcs In

PM fermeture ce I'sulcroule 40
dans l'ovest de |Se de
o lassle ot PH @' <Occupation
ot W Double Balis nous parient de
L. Pansexunilé en Jamaique

Montreal
CONTENU DC NARGQUL

Cing bonnes raisons de
remplir votre propre rappon
d'impét en 2018

Source: HUFFINGTON POST, home page (francophone page of Canada), February 26, 2018.

Our last example shows a page displaying advertising content without clear disclosure. An

attentive observer will, however, detect the mention fiContenu de marqueo( i Br an d

which appears in fine print three times on the page (twice at the top and once at the bottom) and

can deduce, from the

advertising content is presented:

hyperlink concluding the
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lllustration 15A 7 No disclosure on the advertisement page (excerpt 1/2, top)

CONTENU

Ce qu’il faut savoir sur I’Internet des
objets et la maison intelligente

Contenu de marque
HuffPoct Quebec

372018 56 E37 | Astualisé 05/03/2018 14,590 EST

TOUTES LES 4 HEURES,
UNE PERSONNE
AU CANADA
EST VICTIME
D'UN SINISTRE

+§22m‘“.‘.&‘

AICIVAGES

6l o1-1500 kel

Brew

Source: HUFFINGTON POST,Ce qudi | faut savoir sur | 61 nt,Aprin3e2018des obj et s

lllustration 15B i No disclosure on the advertisement page (excerpt 2/2, bottom)

Des taches quotidiennes simplifices

Vous n'aurez aucune difficulte & effectuer plusieurs taches e la fois avec la
nouvelle génsration d'ossistants personnels a commande vocale pouven: gerer
cussi bien votre emplci du temps gue la lecture de podcasts. Ces systemes
automatises sont meme capables de vous tenir au coulent de la meteo el de
I'état de g circulation avan! que vous ne quittiez ia maison Et si vous saisissez
COITectement vos 00ONNSSS en rantrant du suparmarche, votra refrigerateur
intelligent pourra vous avertir lorsgue votre yogourt stteindra sa date de
peremption. En somme, l'Internet dec objeis paut étra integre a votre

planification quotidienne de toutes sortes de manieres.

Prenez le virage de !''ntemet des objets en equipant votre logement avec un
reseau mailie dernier cii. Apprenez-en plus au sujet du Wi-Fi Paitout chiez vous
(= Bell

Contenu de marque Envoyer une correction

HuffPost Quebec

PLUS:

Source: HUFFINGTON POST,Ce qué6i |l faut savoir sur | 6l nt,&prin3e2018des obj et s
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Discussion

To prevent the omission of material information from confusing advertising content with
journalistic content, the advertising nature of paid content must be disclosed at every step, i.e.
1) near the hyperlink leading to native advertising and 2) on the page displaying information
content paid by the advertiser.

To meet its clarification objectives, any disclosure must be clear and limpid itself.

The advertising nature must be disclosed first near hyperlinks, both internal ones on the news
organizationods digital platform (on the home page
media such as Facebook and Twitter. In fact, the reader should not be led to commercial

content without being notified beforehand of that content. Otherwise, he could feel misled by a

news organization when he realizes he has been deviously led to an advertisement.

A second disclosure must of course appear on the page displaying paid information content.
Given the digital environment, where articles shared through social media or e-mail are part of
Web sociology®!4, disclosure at this stage is essential. Otherwise, sharing sponsored content
would mean that the notice appearing only near the hyperlink would not be visible to a reader
arriving directly on that sponsored page through a third-party link.

The risk of confusion is even higher if, after clicking on a hyperlink leading to editorial

advertising, the reader remains (or finds hi msel f) on the news organi z:
and i f, wi thout cl ear di scl osur e, he canot see |
advertiser or of the host site he usually consults®®*. | nde e d, seeing the news
name, for instance in the URL and on the Web page, leads the reader to directly associate the

editorial advertisement with the host platform.

In addition, disclosures appearing only near the hyperlink and not on the page of paid
i nformation cont enttthk@osdbility thad tkeereaden may click doo quickly
on the hyperlink. The use of disclosures displayed only near hyperlinks and not on the page
displaying commercial content should be prohibited if one wants the advertising nature of
content to be indicated clearly.

Moreover, total visual integration with nondisclosure is a bad practice that very much risks
misleading a credulous and inexperienced consumer and constituting thereby a misleading
representation.

42.1.2.4 No ldentification of the Advertiser and Confusion as to the Author of Paid
Information Content

Results

The advertiser ds i de nernfaorgne of shs infomerpiass o mentioa ofth® di s c
advertiser appears in the text, or even in the banner advertisements. And yet, the page

di splaying that content i ndi c d@eeotand iMBdino (arsentitye d c on't

related to the news organization analysed) at th
name.

314 Dominique BOULLIER, Sociologie du numérique, Paris, Armand Colin, colll. AU Soci o
315 D, BAILLARGEON et al., AiConfrontations et opcoit.matecld, 9.8 ces ®thiques, 0
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Illustration 16 7 Unnamed Advertiser and Author (above the Content)

Tackling spring allergy season like a pro

SPONSORED CONTENT AprUZ 2018  Metroland Media

Source: THE HAMILTON SPECTATOR, Tackling spring allergy season like a pro, April 3, 2018.

In othercases,ci rcumstanti al cues enabled us to know or
example, a banner advertisement related to the content or to the Facebook publication
mentioning the .advertiserds name

Discussion

Not clearly disclosi ng t he i dent ity author a atleastof the adversernseant 6 s
practice that should have no place in advertising, particularly when such content appears on a
news or gawebgtati onds

We also think it obvious that a credulous and inexperienced consumer, even if he goes beyond
t he gener al i mpression, wi || not necessarily gu
circumstantial cues.

4.2.1.3 Identified Native Advertising Models
Results
Regarding templates of native advertising presented by news organizations, our findings are:

1- Underwriting model: three advertisements presented by 3 news organizations
respectively are editorial articles sponsored by third parties, but without a right of review.

2- Advertising agency model: 7 out of 15 news organizations offer to accompany the
advertiser in writing paid information content, which is generally the role of an advertising
agency.

3- Platform offer model: 4 news organizations offer the advertiser a platform within their
website. The reader is told that the advertiser produced its content without the
involvement of the news organization or its journalists.

Some news organizations offer their advertisers more than one native advertising model.

However, given the lack of disclosure, we could not conclude with certainty as to the model
used for 21 of the editorial advertisements examined, presented respectively by seven news

organizations.
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Discussion

The most common model consists of offering advertisers services that are those of an
advertising agency.

I't is surprising, and regrettable, to observe the
their level of involvement in producing paid information content appearing on their website.

Moreover, in our view, when more than one model is used by a news organization, the explicit
mention chosen should be essentially the same for each of the three editorial advertising
model s, s i n c e rtisemenysdultireately. IThe natick whould of course be adapted to
the respective involvement of the news organization and the advertiser in writing the
advertisement.

4.2.1.4 General Findings

4.2.1.4.1 Effect of Ad Blockers on Disclosure of the Advertising Nature

Although this finding is tangential to our research, it should be noted that an activated ad
blocker may affect the presence (or display) of links leading to advertisements (or even of the
section reserved for this type of links), but may also, ironically, act only on the disclosure of the
advertising nature of the content to which the link leads, so that the cues for distinguishing
advertising content from journalistic content disappear, rather than the link itself.

As an illustration, hereisan ad bl ockerods effect as observed on
we analysed. (It proved impossible to obtain the same links, for the purposes of our example,
since after opening the ad blocker and reloading the page, new advertising links appeared.)

Illustration 17 7 Effect of an ad blocker on disclosure

WITHOUT AN AD BLOCKER WITH AN AD BLOCKER

SEE MORE STANDOUT » SEE MORE STANDOUT »

P
- ;L : 523
fromthe  Visit the Scottish
[s7onsonep conText i ar
e good old days: Games at the End
5 Compelling Taiwan and Hong Vancouver's of the Train
Benefits of Kong: two original natural APRIL 13, 2017
Homecare cultures, one trip and bulk food

store

Source: VANCOUVER COURIER, home page, April 2018.

Union des consommateurs page 78



Native advertising: Information or illusion

4.2.1.4.2 No Uniformity in Disclosure Methods

As we have seen, the disclosure methods used by the news media clearly lack uniformity. This
can confuse the reader who, from one news organization to another, may have to perform an
analysis before being able to identify clearly the editorial content, the commercial content and
the different types of hyperlinks leading to different content.

4.2.1.4.3 Variable Placement

The placement of terms used for announcing the commercial nature of information also varies
from one news organization to another. The placement is: on top before the title; on top before
thet e x t ; in the body of the text; where the
after the text.

4.2.2 Mobile Applications
Results

Of the 15 news organizations selected as part of our survey, 13 have a mobile application for
disseminating their content to the public. For 3 of the news organizations, no paid information
content was detected in the mobile applications.

Generally, the news organizations concerned use the same disclosure methods on their mobile
apps as on their websites. However, as we had predicted, we observed disparities, at times
minor, in disclosure methods between the website and the mobile app of some news
organizations. We will describe only the most striking ones.

Regarding one news organization, the notices appearing on the website i on the page
displaying advertising content (see illustration 2) i are camouflaged on the mobile app and
show up only when one clicks on the sentence Qu 6 € €t qu 6 u?w XTRA

Illustration 18 1 Camouflaged notice in the mobile application

{ XTRA

Qu'est-ce qu'un XTRA? v

STYLE DE VIE

Le pharmacien : une ressource
accessible!
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Source: LA PRESSE, Le pharmacien : une ressource accessible!, February 27, 2018.

To that effect, it appears that 3 news organizatonsd on 6t pr e s e nitatthethgperime nt i on
stage or on the content page i1 although they did on their website. Inourf i r st exampl ebs |
app (lllustration 19), simply moving from left to right (horizontally) suffices to search for an

article. The editorial advertisement mixes with journalistic articles. On the home page of that first

news organi zat ieomerien lGortdns dornneanditéte { A Sponsored Conten
slightly distinct design (orange strip surrounding the text box), but those two clues are absent in

the mobile application:

lllustration 197 Disappearance of cues in the mobile application

WEBSITE MOBILE APPLICATION

UNIVERSITE LAVAL AU CCEUR DE NOS VIES

Le droit comme outil de
changement social

Source: LE SOLEIL, Le droit comme outil de changement social, March 15, 2018, i n  tehSoleildmobile app and
on its Web page.
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